
7h7HEN฀ EMPLOYERS฀ HIRE฀ A฀ WORK฀ FORCE�฀
A฀ FUNDAMENTAL฀PRELIMINARY฀DECISION฀WITH฀
SERIOUS฀ ECONOMIC฀ REPERCUSSIONS฀ MUST฀ BE฀
MADE�฀ !RE฀ WORKERS฀ EMPLOYEES฀ OR฀ INDE

PENDENT฀CONTRACTORS�v฀4HIS฀OPENING฀STATE

MENT฀IS฀FROM฀A฀$EC�฀���฀����฀,AW�COM฀AR

TICLE฀WRITTEN฀BY฀#ARLA฀2OZYCKI฀AND฀$ARREN฀
-UNGERSON฀ENTITLED฀h-ISCLASSIlCATION฀OF฀
)NDEPENDENT฀#ONTRACTORS฀AND฀%MPLOYEES฀
#AN฀"E฀%XPENSIVE�v

4HE฀ FOCUS฀ OF฀ THE฀ ,AW�COM฀ ARTICLE฀
IS฀ THE฀ LEGAL฀ BATTLE฀ BEING฀ WAGED฀ AGAINST฀
&ED%X฀ BY฀ ITS฀ hINDEPENDENT฀ CONTRACTORv฀
'ROUND�(OME฀ $ELIVERY฀ DRIVERS�฀ !T฀ IS

SUE฀ IS฀A฀CLASS฀ACTION฀ LAWSUIT฀ENCOMPASS

ING฀APPROXIMATELY฀������฀CURRENT฀&ED%X฀
'ROUND�(OME฀ $ELIVERY฀ DRIVERS฀ AND฀

POSSIBLY฀ AS฀HIGH฀AS฀������฀ FORMER฀DRIV

ERS�฀4HE฀CASE฀REVOLVES฀AROUND฀WHETHER฀OR฀
NOT฀'ROUND฀AND฀(OME฀$ELIVERY฀DRIVERS฀
ARE฀INDEPENDENT฀CONTRACTORS฀AS฀LABELED฀BY฀
&ED%X�฀OR฀EMPLOYEES฀DISGUISED฀AS฀ INDE

PENDENT฀CONTRACTORS�฀!S฀WE฀WILL฀SEE�฀THIS฀
CONTENTIOUS฀ISSUE฀HAS฀PRODUCED฀A฀SEESAW฀
BATTLE฀WITH฀A฀lNAL฀OUTCOME฀YET฀TO฀BE฀DE

TERMINED�

7ITH฀ITS฀GENESIS฀IN฀�����฀CURRENT฀AND฀
FORMER฀ INDEPENDENT฀ CONTRACTOR฀ &ED%X฀
DRIVERS฀ BANDED฀ TOGETHER฀ TO฀ lLE฀ A฀ CLASS฀
ACTION฀LAWSUIT฀AGAINST฀THEIR฀PARENT฀COM

PANY฀DEMANDING฀TREATMENT฀EQUAL฀TO฀THAT฀
OF฀ THEIR฀ EMPLOYEE฀ COUNTERPARTS�฀ )N฀ THE฀
ENSUING฀ YEARS฀ OF฀ LITIGATION�฀ SEVERAL฀ LEGAL฀
MILESTONES฀ HAVE฀ BEEN฀ PASSED�฀ BUT฀ NONE฀

WAS฀MORE฀ IMPORTANT฀TO฀THE฀DRIVERS฀THAN฀
THE฀RULING฀IN฀�����฀/N฀/CTOBER฀���฀�����฀
*UDGE฀2OBERT฀-ILLER฀FROM฀THE฀5�3�฀$IS

TRICT฀ #OURT฀ OF฀ .ORTHERN฀ )NDIANA฀ lNALLY฀
CERTIlED฀THE฀CLASS฀GIVING฀&ED%X฀ITS฀MOST฀
SERIOUS฀LEGAL฀SETBACK฀CONCERNING฀THE฀CASE฀
UP฀TO฀THAT฀POINT�฀

3UBSEQUENT฀ TO฀ THE฀ CERTIlCATION฀ OF฀
THE฀ CLASS฀ ACTION฀ LAWSUIT�฀,YNN฀2OSSMAN฀
&ARIS�฀ THE฀ LEAD฀ COUNSEL฀ REPRESENTING฀ THE฀
&ED%X฀ DRIVERS�฀ QUICKLY฀ ISSUED฀ THE฀ FOL

LOWING฀ STATEMENT�฀ h4HIS฀ IS฀ A฀ LANDMARK฀
DECISION฀FOR฀WORKERS฀EVERYWHERE฀SERVING฀
UNDER฀ SHAM฀ INDEPENDENT฀ CONTRACTOR฀ AR

RANGEMENTS฀SUCH฀AS฀THE฀ONE฀EXPLOITED฀BY฀
&ED%X�v฀ &ED%X฀ RESPONDED฀ BY฀ SAYING฀ IT฀
WOULD฀APPEAL฀THE฀RULING�฀

4HEN฀ ON฀ $ECEMBER฀ ���฀ �����฀ THE฀
5�3�฀ )NTERNAL฀ 2EVENUE฀ 3ERVICE฀ HANDED฀
&ED%X฀ A฀ SECOND�฀ MORE฀ SERIOUS฀ BLOW฀
WHEN฀IT฀LEVIED฀����฀MILLION฀IN฀lNES฀AND฀
PENALTIES฀ RELATED฀ TO฀ &ED%X�S฀ SCHEME฀ OF฀
MISCLASSIFYING฀ ITS฀ 'ROUND฀ AND฀ (OME฀
$ELIVERY฀DRIVERS฀AS฀INDEPENDENT฀CONTRAC

TORS฀INSTEAD฀OF฀EMPLOYEES�฀4HE฀)23฀AUDIT�฀
WHICH฀CONCLUDED฀IN฀LATE฀�����฀STATED฀THAT฀
h&ED%X฀ 'ROUND�S฀ PICK
UP
AND
DELIVERY฀
OWNER
OPERATORS฀ SHOULD฀ BE฀ RECLASSIlED฀
AS฀EMPLOYEES฀FOR฀FEDERAL฀EMPLOYMENT฀TAX฀
PURPOSES�v฀&ED%X�S฀SUBSEQUENT฀lLING฀WITH฀
THE฀ 3ECURITIES฀ AND฀ %XCHANGE฀ #OMMIS

SION฀�3%#	฀ACKNOWLEDGED฀THAT�฀ALTHOUGH฀
THE฀INITIAL฀RULING฀WAS฀RELATED฀TO฀THE฀����฀
TAX฀ YEAR�฀ THE฀ )23฀ IS฀ LOOKING฀ AT฀ THE฀NEXT฀
SEVERAL฀ YEARS฀ AS฀ WELL�฀ )NDUSTRY฀ ANALYSTS฀
CLOSE฀TO฀&ED%X฀ESTIMATE฀A฀POTENTIAL฀)23฀
lNE฀OF฀OVER฀��฀BILLION�฀&ED%X฀CONTINUES฀
TO฀STATE฀THAT฀IT฀FEELS฀AN฀)23฀SANCTION฀WILL฀
BE฀ULTIMATELY฀REVERSED฀BUT�฀ INTERESTINGLY�฀
BEGAN฀ TO฀ MAKE฀ CHANGES฀ TO฀ ITS฀ 'ROUND฀
AND฀ (OME฀ DELIVERY฀ OPERATIONS฀ IN฀ #ALI

FORNIA�฀

4HE฀ FOLLOWING฀ IS฀ A฀ STATEMENT฀ POSTED฀
BY฀ATTORNEYS฀ FOR฀ THE฀CLASS฀ACTION฀ LAWSUIT฀
ON฀ITS฀7EBSITE�฀&EDEXDRIVERSLAWSUIT�COM�฀

$ELIBERATELY฀-ISCLASSIlED�
7HAT฀!LLSTATE฀(AS฀)N฀#OMMON฀7ITH฀&ED%X฀



h&ED%X�S฀PRACTICE฀OF฀AVOIDING฀TAX฀LIABILI

TIES฀AND฀FOISTING฀ITS฀OPERATING฀COSTS฀ONTO฀
ITS฀ DRIVERS฀ HAS฀ BEEN฀ UNDER฀ CONTINUOUS฀
ATTACK฀ AT฀ THE฀ STATE฀ AND฀ FEDERAL฀ LEVEL฀ FOR฀
SEVERAL฀YEARS�v฀!CCORDING฀TO฀THE฀LAWSUIT�฀
IF฀ YOU฀ARE฀ A฀'ROUND฀OR฀(OME฀$ELIVERY฀
DRIVER฀ FOR฀ &ED%X�฀ YOU฀ ARE฀ REQUIRED฀ TO฀
MEET฀CERTAIN฀QUOTAS฀FOR฀DELIVERY฀OF฀PACK

AGES�฀YOU฀ARE฀TOLD฀HOW฀TO฀MAINTAIN฀YOUR฀
TRUCK�฀YOU฀ARE฀ TOLD฀WHO฀YOU฀CAN฀HIRE฀ TO฀
HELP฀YOU฀AND฀EVEN฀HOW฀TO฀DRESS�฀&ED%X฀
CHANGES฀QUOTAS฀ANNUALLY฀AND฀IMPLEMENTS฀
CHANGES฀TO฀h0AYMENT฀PER฀STOPv฀AS฀WELL฀AS฀
OVERALL฀hCORE฀ZONE฀SETTLEMENT฀PAYMENTS�v฀
&ED%X฀DRIVERS฀MUST฀PAY฀FOR฀ALL฀TRUCK฀OP

ERATION฀AND฀MAINTENANCE฀EXPENSES฀AS฀WELL฀
AS฀ALL฀OTHER฀BUSINESS฀OPERATION฀EXPENSES�฀
$RIVERS฀ DO฀ NOT฀ HAVE฀ ���+S�฀ HEALTH฀ IN

SURANCE�฀PENSIONS�฀AND฀ARE฀NOT฀PROTECTED฀
BY฀ ANY฀ STATE฀ OR฀ FEDERAL฀ REGULATIONS฀ FOR฀
EMPLOYEES฀ SUCH฀AS฀7ORKERS฀#OMPENSA

TION�฀UNEMPLOYMENT฀BENElTS฀AND฀FAMILY฀
MEDICAL฀LEAVE�฀4HE฀INDEPENDENT฀CONTRAC

TOR฀DRIVERS฀FOR฀&ED%X฀WERE฀INITIALLY฀HAPPY฀
WITH฀THEIR฀ARRANGEMENT�฀BUT฀BECAME฀IN

CREASINGLY฀AWARE฀OF฀THE฀LACK฀OF฀DIFFERENCE฀
BETWEEN฀ THEIR฀ OPERATIONAL฀ REQUIREMENTS฀
AND฀THAT฀OF฀THEIR฀EMPLOYEE฀COUNTERPARTS�฀
7HEN฀THE฀SAME฀CONTROLS฀EXERTED฀ON฀EM

PLOYEE฀DRIVERS฀MIGRATED฀OVER฀TO฀THE฀INDE

PENDENT฀DRIVERS�฀THEY฀BEGAN฀THEIR฀EFFORTS฀
TO฀GAIN฀EMPLOYEE฀STATUS�

)N฀CONTRAST฀TO฀THEIR฀INDEPENDENT฀CON

TRACTOR฀ COUNTERPARTS�฀ &ED%X฀ EMPLOYEE฀
DRIVERS฀ OPERATE฀ TYPICALLY฀ IN฀ MAJOR฀ MET

ROPOLITAN฀AREAS�฀&ED%X฀EMPLOYEE฀DRIVERS฀
RECEIVE฀MANY฀STANDARD฀EMPLOYEE฀BENElTS฀
AS฀WELL฀AS฀ALL฀THE฀GOVERNMENT฀PROTECTIONS฀
AFFORDED฀ EMPLOYEE฀ STATUS�฀ %MPLOYEE฀
DRIVERS฀MUST฀MEET฀QUOTAS฀FOR฀PICKUP฀AND฀
DELIVERY฀ TIMES�฀ 4HEY฀ ARE฀ COMPENSATED฀
HOURLY�฀BUT฀CAN฀ALSO฀EARN฀MORE฀VIA฀A฀hBO

NUSv฀ STRUCTURE�฀ "Y฀ IMPLEMENTING฀ BOTH฀
EMPLOYEE฀ AND฀ INDEPENDENT฀ CONTRACTOR฀
DELIVERY฀ METHODS�฀ &ED%X฀ RETAINS฀ THE฀
PROlTABILITY฀OF฀USING฀EMPLOYEE฀DRIVERS฀IN฀
DENSELY฀POPULATED฀AREAS฀AND฀THE฀ABILITY฀TO฀
COST
SHIFT฀ EXPENSES฀ TO฀ THE฀ INDEPENDENT฀
RURAL฀DRIVERS�฀#LEARLY฀THE฀ABILITY฀TO฀AVOID฀
EXPENSES฀ LIKE฀ PAYROLL฀ TAXES�฀ EMPLOYEE฀
BENElTS฀ AND฀ PROlT฀ SHARING฀ AIDS฀ &ED%X฀
IN฀RETAINING฀ITS฀COMPETITIVE฀EDGE฀IN฀AREAS฀
WHERE฀ PAYING฀ EMPLOYEE฀ EXPENSES฀ COULD฀
CAUSE฀IT฀TO฀BE฀UNCOMPETITIVE�฀!CCORDING฀
TO฀ THE฀ LAWSUIT฀ AND฀ THE฀ )23฀ RULING�฀ THE฀
PROBLEM฀FOR฀&ED%X฀IS฀THAT฀IT�S฀REAPING฀THE฀

BENElTS฀OF฀TREATING฀CERTAIN฀DRIVERS฀AS฀IN

DEPENDENT฀FOR฀TAX฀PURPOSES฀BUT฀CONTROL

LING฀THESE฀SAME฀DRIVERS฀AS฀EMPLOYEES�฀

4HE฀NEWS฀GOT฀EVEN฀WORSE฀ FOR฀&ED%X฀
WHEN฀THE฀#ALIFORNIA฀3UPREME฀#OURT฀UP

HELD฀ AN฀ APPEAL฀ FOR฀ A฀ SIMILAR฀ COMPLAINT฀
IN฀%STRADA฀VS�฀&ED%X฀'ROUND�฀4HERE฀ THE฀
COURT฀ FOUND฀ THAT฀ &ED%X฀ DRIVERS฀ WERE฀
INDEED฀ MISCLASSIlED฀ AS฀ INDEPENDENT฀
CONTRACTORS฀ STATING฀ THAT฀ &ED%X฀ 'ROUND฀
hPURPOSEFULLY฀CREATED฀CONTROLS฀OF฀AN฀EM

PLOYEE฀ NATUREv฀ AND฀ IN฀ SUMMARY฀ STATED�฀
h7E฀ AFlRM฀ THE฀lNDING฀ THAT฀ THE฀DRIVERS฀
ARE฀ EMPLOYEES�v฀ 4HIS฀ LATEST฀ RULING฀ ALSO฀
BUTTRESSES฀DECISIONS฀FROM฀-ASSACHUSETTS฀
AND฀THE฀.ATIONAL฀,ABOR฀2ELATIONS฀"OARD�฀
EACH฀lNDING฀&ED%X฀IN฀VIOLATION฀FOR฀MIS

CLASSIlCATION฀OF฀ITS฀INDEPENDENT฀CONTRAC

TOR฀DRIVERS�฀)N฀THEIR฀$ECEMBER฀���฀����฀
,AW�COM฀ ARTICLE�฀ -S�฀ 2OZYCKI฀ AND฀ -R�฀
-UNGERSON฀ SUMMARIZE฀ THE฀ RULING฀ FUR

THER฀WHEN฀ THEY฀ STATE�฀h.OTWITHSTANDING฀
THAT฀&ED%X฀DRIVERS฀EXECUTED฀A฀NON
NEGO

TIABLE฀0ICK
UP฀ AND฀$ELIVERY฀#ONTRACTOR฀
/PERATING฀!GREEMENT�฀WHICH฀ IDENTIlED฀
THE฀DRIVER฀AS฀AN฀@INDEPENDENT฀CONTRACTOR�฀
AND฀NOT฀AS฀AN฀@EMPLOYEE�฀FOR฀ANY฀PURPOSE�฀
THE฀ TRIAL฀ COURT฀ FOUND฀ THE฀ DRIVERS฀ WERE฀
EMPLOYEES฀AND฀THEREFORE฀HAD฀THE฀RIGHT฀TO฀
BE฀ REIMBURSED฀ FOR฀ THEIR฀ EXPENSES�v฀ 4HE฀
COURT�S฀ RULING฀ WAS฀ INTENDED฀ TO฀ SEND฀ THE฀
FOLLOWING฀MESSAGE฀TO฀&ED%X�฀*UST฀BECAUSE฀
YOU฀CLASSIFY฀A฀WORKER฀AS฀hINDEPENDENTv฀IT฀
DOESN�T฀MAKE฀IT฀SO฀UNLESS฀YOU฀TREAT฀THEM฀
AS฀hINDEPENDENT�v

/N฀ /CTOBER฀ ���฀ �����฀ RETIRED฀ STATE฀
3UPERIOR฀ #OURT฀ *UDGE฀ 7ILLIAM฀ #AHILL�฀
ACTING฀ AS฀ A฀ COURT฀ APPOINTED฀ OFlCIAL�฀
AWARDED฀ ABOUT฀ ���฀ #ALIFORNIA฀ &ED%X฀
DRIVERS฀�����฀MILLION฀IN฀THEIR฀QUEST฀TO฀BE฀
REIMBURSED฀FOR฀hEMPLOYEE฀STYLEv฀EXPENSES฀
WHILE฀ BEING฀ MISCLASSIlED฀ AS฀ INDEPEN

DENT฀ CONTRACTORS�฀ 4HESE฀ EXPENSES�฀ SUCH฀
AS฀UNIFORMS�฀FUEL฀AND฀TRUCK฀MAINTENANCE�฀
HAD฀ LONG฀ BEEN฀ REIMBURSABLE฀ TO฀ EM

PLOYEE฀ DRIVERS�฀ BUT฀ NOT฀ TO฀ THE฀ INDEPEN

DENT฀ CONTRACTOR฀DRIVERS�฀&ED%X฀ STATED฀ IT฀
WOULD฀REVIEW฀THE฀RULING฀AND฀HAD฀INITIALLY฀
OBJECTED฀ TO฀ ��฀ MILLION฀ OF฀ THE฀ EXPENSES�฀
#AHILL฀ STATED฀ THAT฀ ONLY฀ �������฀ OF฀ THAT฀
OBJECTED฀AMOUNT฀WOULD฀BE฀DENIED�฀4HEN฀
ON฀$ECEMBER฀��฀�����฀&ED%X฀AGREED฀TO฀
SETTLE฀THE฀#ALIFORNIA฀DISPUTE฀FOR฀A฀WHOP

PING฀ �����฀ MILLION�฀ &ED%X฀ SPOKESMAN฀

-AURY฀ ,ANE฀ STATED฀ THAT฀ THE฀ SETTLEMENT฀
WOULD฀NOT฀AFFECT฀THE฀COMPANY�S฀RELATION

SHIP฀WITH฀ITS฀#ALIFORNIA฀NETWORK฀OF฀INDE

PENDENT฀CONTRACTORS฀AND฀THAT฀&ED%X฀WAS฀
hPLEASED฀ TO฀ PUT฀ THE฀ MATTER฀ BEHIND฀ US�v฀
4HE฀���฀DRIVERS฀INVOLVED฀IN฀THE฀CASE฀WILL฀
RECEIVE฀MONETARY฀DAMAGES฀RANGING฀FROM฀
������฀TO฀���������

"ECAUSE฀THIS฀CASE฀IS฀DIRECTLY฀RELATED฀TO฀
THE฀LARGER฀CLASS฀ACTION฀CASE�฀COMPLETION฀OF฀
THE฀#ALIFORNIA฀SETTLEMENT฀AND฀THE฀RESULT

ING฀MOMENTUM฀SHOULD฀HAVE฀A฀SIGNIlCANT฀
IMPACT฀ON฀FUTURE฀SETTLEMENTS�฀)NTEREST฀IS฀
EXTRAORDINARILY฀ HIGH฀ AT฀ THIS฀ POINT�฀ WITH฀
FEWER฀THAN฀���฀DRIVERS฀OPTING฀OUT฀OF฀THE฀
NATIONWIDE฀ACTION�฀4HIS฀IS฀EXTRAORDINARY฀
CONSIDERING฀ MORE฀ THAN฀ ������฀ CURRENT฀
AND฀FORMER฀DRIVERS฀HAVE฀BEEN฀NOTIlED�

/N฀ /CTOBER฀ ���฀ �����฀ THE฀ )23฀ AN

NOUNCED฀THE฀WITHDRAWAL฀OF฀ITS฀INITIAL฀����฀
MILLION฀ASSESSMENT฀FOR฀BACK฀TAXES฀FOR฀THE฀
����฀ TAX฀ YEAR�฀ BUT฀ IS฀ CONTINUING฀ TO฀ AU

DIT฀&ED%X฀ FOR฀ YEARS฀ ����฀ THROUGH฀�����฀
7HILE฀ THE฀ WITHDRAWAL฀ OF฀ THE฀ lNE฀ WAS฀
INITIALLY฀THOUGHT฀TO฀BOLSTER฀MANAGEMENT�S฀
CLAIM฀THAT฀ITS฀DRIVERS฀ARE฀INDEED฀INDEPEN

DENT�฀THE฀SUBSEQUENT฀�����฀MILLION฀SETTLE

MENT฀IN฀#ALIFORNIA฀APPEARS฀TO฀SUGGEST฀OTH

ERWISE�฀(OWEVER�฀WHILE฀THE฀MERITS฀OF฀THE฀
CASE฀ARE฀SUBSTANTIVE฀AND฀COULD฀AFFECT฀SIMI

LAR฀ LAWSUITS�฀ THE฀ )23฀ MAY฀ BE฀ DISINCLINED฀
TO฀ lNE฀ &ED%X฀ SO฀ LONG฀ AS฀ IT฀ IS฀ WORKING฀
TO฀ RESOLVE฀ THE฀ ISSUE�฀ 3IMILAR฀ )23฀ RULINGS฀
WHERE฀A฀lNE฀ IS฀ LEVIED฀AND฀THEN฀RETRACTED฀
ARE฀NOT฀UNCOMMON�฀4HIS฀IS฀FREQUENTLY฀THE฀
CASE฀WITH฀PUBLICLY฀TRADED฀COMPANIES฀SO฀AS฀
NOT฀TO฀AFFECT฀THE฀VALUE฀OF฀INNOCENT฀SHARE

HOLDERS�฀STOCK�฀)N฀ESPECIALLY฀EGREGIOUS฀CAS

ES�฀HOWEVER�฀lNES฀ARE฀IMPOSED฀IN฀SPITE฀OF฀
SHAREHOLDER฀CONCERNS�฀

)N฀LIGHT฀OF฀THE฀OVERWHELMING฀EVIDENCE฀
TO฀ THE฀CONTRARY�฀ONE฀MUST฀ASK฀ THE฀QUES

TION฀OF฀WHY฀&ED%X฀THINKS฀IT฀CAN฀TREAT฀IN

DEPENDENT฀CONTRACTORS฀AS฀EMPLOYEES฀AND฀
GET฀AWAY฀WITH฀IT�฀&ED%X฀OFlCIALS฀CONTEND฀
THAT฀ IT฀ PREVIEWED฀ ITS฀ INDEPENDENT฀ CON

TRACTOR฀MODEL฀WITH฀THE฀)23฀AND฀RECEIVED฀
APPROVAL฀ TO฀ IMPLEMENT฀ THE฀ PROGRAM�฀
#OMPANIES฀ OFTEN฀ SEEK฀ RULINGS฀ FROM฀ THE฀
)23฀ CALLED฀ h0RIVATE฀ ,ETTER฀ 2ULINGSv฀ IN฀
ORDER฀ TO฀ AFlRM฀ CONSISTENCY฀ WITH฀ )23฀



IT฀UP฀THIS฀WAY�฀h"UT฀LIKE฀AN฀ALCOHOLIC฀WHO฀
CAN�T฀COME฀TO฀GRIPS฀WITH฀THE฀REALITY฀OF฀HIS฀
PROBLEM�฀ &ED%X฀ REMAINS฀ IN฀ SERIOUS฀ DE

NIAL฀OVER฀THIS฀MATTER�v

&ED%X฀ 'ROUND฀ AND฀ (OME฀ $ELIVERY฀
DRIVERS฀ INITIALLY฀EMBRACED฀ THEIR฀EMPLOY

MENT฀ MODEL฀ AND฀ GLADLY฀ OPERATED฀ THEIR฀
BUSINESSES฀ AS฀ INDEPENDENT฀ CONTRACTORS�฀
(OWEVER�฀ THE฀ ECONOMIC฀ ADVANTAGES฀ EN

JOYED฀BY฀THE฀EMPLOYEE฀DRIVERS฀COMBINED฀
WITH฀THE฀EMPLOYEE
LIKE฀CONTROLS฀THAT฀WERE฀
FOISTED฀UPON฀THEM�฀WAS฀SIMPLY฀TOO฀MUCH฀
TO฀ TAKE฀ FOR฀ THE฀ INDEPENDENT฀ CONTRACTOR฀
DRIVERS�฀!FTER฀ALL�฀THEY฀TOOK฀ALL฀THE฀RISKS�฀
MADE฀ LESS฀MONEY�฀ RECEIVED฀ FEWER�฀ IF฀ANY�฀
BENElTS฀ AND฀ YET฀ STILL฀ WEREN�T฀ ALLOWED฀ TO฀
RUN฀THEIR฀BUSINESS฀AS฀THEY฀SAW฀lT�฀)T฀WAS฀
FOR฀ THESE฀ REASONS฀ THE฀ INDEPENDENT฀ CON

TRACTOR฀DRIVERS฀SOUGHT฀EMPLOYEE฀STATUS�฀

%MPLOYERS฀REAP฀GREAT฀BENElTS฀THROUGH฀
THE฀CLASSIlCATION฀AND฀USE฀OF฀INDEPENDENT฀
CONTRACTORS�฀$IRECT฀lNANCIAL฀BENElTS฀IN

CLUDE฀ SAVINGS฀OF฀ STATE฀ AND฀ FEDERAL฀ TAXES�฀
HEALTH฀ INSURANCE฀COSTS�฀PENSIONS�฀UNEM

PLOYMENT฀BENElTS�฀���+S�฀OPERATING฀EX

PENSES฀AND฀COSTS฀ASSOCIATED฀WITH฀HUMAN฀
RESOURCES฀DEPARTMENTS฀AND฀OTHER฀SUPPORT฀
PERSONNEL�฀ /THER฀ lNANCIAL฀ BENElTS฀ IN

CLUDE฀COST฀SAVINGS฀ASSOCIATED฀WITH฀REDUC

TION฀OF฀MANAGEMENT฀POSITIONS�฀REDUCTION฀
OF฀ADVERTISING฀EXPENSES�฀AND฀ELIMINATION฀
OF฀OPERATING฀EXPENSES฀LIKE฀RENT�฀ELECTRIC

ITY�฀ PHONES฀ AND฀ COMPUTERS�฀ #OMPANIES฀
WHO฀USE฀ INDEPENDENT฀ CONTRACTORS฀ RETAIN฀
A฀ HUGE฀ lNANCIAL฀ ADVANTAGE฀ OVER฀ THEIR฀
COMPETITORS฀WHO฀DO฀NOT�฀4HE฀DANGEROUS฀
hmIP
SIDEv฀OF฀USING฀INDEPENDENT฀CONTRAC

TORS฀IS฀IMPROPER฀CLASSIlCATION�฀WHICH฀EX

POSES฀BOTH฀THE฀COMPANY฀AND฀THE฀WORKER฀
TO฀ POTENTIAL฀ STATE฀ AND฀ FEDERAL฀ lNES฀ FOR฀
FAILURE฀ TO฀ PROPERLY฀ lLE฀ TAX฀ RETURNS�฀4HIS฀
FACT฀IS฀NOT฀LOST฀ON฀THE฀)23฀AS฀WELL฀AS฀THE฀
5�3�฀3ENATE�฀,AST฀ YEAR�฀ THE฀5�3�฀3ENATE฀
INTRODUCED฀ THE฀ )NDEPENDENT฀ #ONTRAC

TOR฀ 0ROPER฀ #LASSIlCATION฀ !CT฀ OF฀ ����฀
�)#0#!	�฀"OTH฀THE฀5�3�฀3ENATE฀AND฀THE฀
)23฀RECOGNIZE฀ THE฀ SEVERITY฀OF฀ THE฀PROB

LEM฀AND฀ARE฀WORKING฀WITH฀VARIOUS฀STATES฀
TO฀IMPLEMENT฀STATUTES฀AIMED฀AT฀CATCHING฀
COMPANIES฀WHO฀IMPROPERLY฀CLASSIFY฀INDE

PENDENT฀CONTRACTORS�฀

-ISCLASSIlCATION฀OF฀EMPLOYEES฀AS฀ IN

DEPENDENT฀CONTRACTORS฀IS฀NOT฀A฀NEW฀ISSUE฀

TO฀THE฀)23�฀)N฀THE฀PAST�฀INDIVIDUAL฀WORK

ERS฀HAVE฀HAD฀THE฀ABILITY฀TO฀RECEIVE฀AN฀)23฀
RULING฀ ON฀ THEIR฀ EMPLOYMENT฀ STATUS฀ BY฀
SUBMITTING฀THE฀FORM฀33��฀"UT฀THE฀BIGGER฀
PROBLEM฀ BEING฀ ADDRESSED฀ BY฀ THE฀ &ED%X฀
RULING฀HAS฀TO฀DO฀WITH฀CORPORATIONS฀KNOW

INGLY฀ MISCLASSIFYING฀ AN฀ ENTIRE฀ INDEPEN

DENT฀ CONTRACTOR฀ WORKFORCE฀ OR฀ USING฀ AN฀
INDEPENDENT฀CONTRACTOR฀MODEL฀ THAT฀VIO

LATES฀FEDERAL฀AND฀OR฀STATE฀REGULATIONS�฀)23฀
OFlCIALS฀ ACKNOWLEDGE฀ THAT฀ THIS฀ PROBLEM฀
HAS฀ BEEN฀ GIVEN฀ NEW฀ EMPHASIS฀ AND฀ WILL฀
BE฀ A฀ SEMINAL฀ ISSUE฀ GOING฀ FORWARD�฀ /NE฀
SUCH฀EXAMPLE฀OF฀THIS฀NEW฀THINKING฀AT฀THE฀
)23฀IS฀A฀PROGRAM฀WHICH฀BEGAN฀LAST฀YEAR�฀
)N฀.OVEMBER฀�����฀THE฀)23฀AND฀��฀STATE฀
GOVERNMENT฀AGENCIES฀BEGAN฀IMPLEMENT

ING฀ THE฀ 1UESTIONABLE฀ %MPLOYMENT฀4AX฀
0RACTICE฀ �1%40	�฀ 4HE฀ FOLLOWING฀ QUOTE฀
IS฀ FROM฀ THE฀ )23฀ 7EBSITE�฀ h4HE฀ 1%40฀
INITIATIVE฀ IS฀ A฀ COLLABORATIVE�฀ NATIONWIDE฀
PROGRAM฀SEEKING฀TO฀IDENTIFY฀EMPLOYMENT฀
TAX฀SCHEMES฀AND฀ILLEGAL฀PRACTICES฀AND฀IN

CREASE฀ VOLUNTARY฀ COMPLIANCE฀ WITH฀ EM

PLOYMENT฀TAX฀RULES฀AND฀REGULATIONS�v฀

+ATHY฀0ETRONCHAK�฀#OMMISSIONER฀FOR฀
THE฀ )23฀ 3MALL฀ BUSINESS�3ELF฀ %MPLOYED฀
$IVISION�฀ STATED�฀ h#OMBINING฀ RESOURCES฀
WILL฀HELP฀ THE฀ )23฀AND฀ THE฀ STATES฀ REDUCE฀
FRAUDULENT฀ lLINGS�฀ UNCOVER฀ EMPLOYMENT฀
TAX฀AVOIDANCE฀SCHEMES฀AND฀ENSURE฀PROPER฀
WORKER฀ CLASSIlCATION�v฀ !T฀ HAND฀ ARE฀ BIL

LIONS฀OF฀DOLLARS฀ IN฀ LOST฀ TAX฀ REVENUES฀AND฀
SIMULTANEOUS฀BILLIONS฀OF฀DOLLARS฀IN฀QUES

TIONABLE฀ PROlTS฀ FOR฀ THE฀ COMPANIES฀ THAT฀
MISCLASSIFY฀THEIR฀WORKERS�฀,OOKING฀AT฀EI

THER฀ SIDE฀OF฀ THE฀EQUATION฀ONE฀CAN฀EASILY฀
SEE฀THE฀)23�S฀MOTIVATION�

"ACK฀IN฀THE฀YEAR฀����฀WHEN฀!LLSTATE฀
CONVERTED฀THE฀VAST฀MAJORITY฀OF฀ ITS฀ENTIRE฀
SALES฀ FORCE฀ FROM฀ EMPLOYEE฀ TO฀ INDEPEN

DENT฀CONTRACTOR฀STATUS�฀IT฀DID฀SO฀AS฀A฀RESULT฀
OF฀ A฀ SERIES฀ OF฀ EVENTS�฀ BOTH฀ EXTERNAL฀ AND฀
INTERNAL�฀ .OTWITHSTANDING฀ AN฀ IMMENSE฀
LOGISTICAL฀PROCESS�฀!LLSTATE฀APPARENTLY฀AC

COMPLISHED฀THE฀TRANSITION฀IN฀RECORD฀TIME�฀
TAKING฀ONLY฀ABOUT฀TWO฀YEARS฀FROM฀START฀TO฀
lNISH�฀7HEN฀!LLSTATE฀HELD฀COUNTRYWIDE฀
MEETINGS฀ROLLING฀OUT฀THE฀CONVERSION฀PRO

CESS�฀AGENTS฀WERE฀BARELY฀ABLE฀TO฀CATCH฀THEIR฀
BREATH฀ AFTER฀ HEARING฀ THE฀ ANNOUNCEMENT฀
THAT฀THEY฀WERE฀GOING฀TO฀BE฀INDEPENDENT฀
CONTRACTORS�฀ !LLSTATE฀ OPENLY฀ REMINDED฀

REGULATIONS�฀)T฀IS฀IMPORTANT฀TO฀UNDERSTAND฀
THAT฀WHILE฀0RIVATE฀,ETTER฀2ULINGS฀ARE฀NOT฀
lLED฀ BY฀ COMPANIES฀ ANONYMOUSLY�฀ THEY฀
ARE฀ REPORTED฀ ANONYMOUSLY�฀ !LTHOUGH฀
NOT฀ LEGAL฀ RULINGS฀ IN฀ THE฀ SENSE฀ THAT฀ THEY฀
COME฀FROM฀THE฀GOVERNMENT�฀0RIVATE฀,ET

TER฀2ULINGS฀AID฀BUSINESSES฀IN฀INTERPRETING฀
TAX฀ LAW฀ AS฀ IT฀ APPLIES฀ TO฀ A฀ SPECIlC฀ SITUA

TION�฀ &ED%X฀ RECEIVED฀ WHAT฀ IT฀ THOUGHT฀
WAS฀A฀TACIT฀APPROVAL฀AND฀IMPLEMENTED฀A฀
MAMMOTH฀CHANGE฀TO฀ITS฀DELIVERY฀SYSTEM�฀
&AILING฀TO฀REALIZE฀JUST฀HOW฀hINDEPENDENTv฀
ITS฀INDEPENDENT฀CONTRACTOR฀DRIVERS฀HAD฀TO฀
BE฀TREATED�฀&ED%X฀IMMEDIATELY฀BEGAN฀TO฀
IMPLEMENT฀MANY฀OF฀THE฀SAME฀CONTROLS฀IT฀
USED฀WITH฀ITS฀EMPLOYEE฀DRIVERS�฀#ERTAINLY฀
IT฀WAS฀IMPORTANT฀FOR฀&ED%X฀TO฀RETAIN฀CON

TROL฀OVER฀ITS฀DELIVERY฀SYSTEM�฀BUT฀IT฀FAILED฀
TO฀REALIZE฀THAT฀IN฀DOING฀SO�฀IT฀IMMEDIATELY฀
CONVERTED฀ ITS฀ INDEPENDENT฀ CONTRACTORS฀
BACK฀TO฀EMPLOYEE฀STATUS�฀

#ENTRAL฀ TO฀&ED%X�S฀OR฀ANY฀OTHER฀COM

PANY�S฀ABILITY฀ TO฀DIRECT฀ THE฀OUTCOME฀OF฀ ITS฀
BUSINESS฀OPERATIONS�฀ARE฀THE฀CONTROLS฀IT฀IN

STITUTES�฀7ITH฀AN฀EMPLOYEE
BASED฀BUSINESS�฀
DIRECTIVES฀�CONTROLS	฀ARE฀CONVEYED฀THROUGH฀
EMPLOYMENT฀ CONTRACTS�฀ MEMOS�฀ CONTRACT฀
CHANGES฀FROM฀CORPORATE฀OFlCERS�฀AND฀WRIT

TEN฀OR฀VERBAL฀ORDERS฀FROM฀MANAGERS�฀%M

PLOYEES฀ARE฀SUBJECTED฀TO฀REVIEWS฀AND฀THEIR฀
PERFORMANCES฀ ARE฀ COMPARED฀ TO฀ EXPECTED฀
GOALS�฀&ED%X฀EMPLOYEES฀SUBMIT฀DAILY฀DELIV

ERY฀SHEETS�฀DRIVER฀LOGS�฀FUEL฀RECEIPTS�฀INSPEC

TION฀AND฀SHIPPING฀REPORTS฀AND฀OTHER฀REPORTS฀
AS฀REQUIRED฀FROM฀TIME฀TO฀TIME�฀

7ITH฀AN฀INDEPENDENT฀CONTRACTOR
BASED฀
BUSINESS�฀CONTROLS฀MAY฀NOT฀BE฀USED฀FOR฀ANY฀
ASPECT฀OF฀THE฀WORKER�S฀DAY฀INCLUDING�฀BUT฀
NOT฀ LIMITED฀ TO�฀ PROCESSES฀ EMPLOYED฀ TO฀
ACCOMPLISH฀ ASSIGNED฀ TASKS�฀ TOOLS฀ �UNLESS฀
SPECIlC฀ TO฀ THE฀ PRODUCT฀ BEING฀ PRODUCED	�฀
REQUIREMENTS฀TO฀PRODUCE฀REPORTS�฀SUBMIS

SION฀TO฀PERFORMANCE฀REVIEWS�฀WHEN฀TO฀PER

FORM฀ TASKS�฀WHERE฀ TO฀PERFORM฀ TASKS�฀ AND฀
REQUIREMENTS฀TO฀MEET฀QUOTAS�

&ED%X�S฀INDEPENDENT฀CONTRACTOR฀DRIV

ERS฀WERE฀REQUIRED฀TO฀SUBMIT฀SUBSTANTIALLY฀
THE฀ SAME฀ TYPE฀ AND฀ QUANTITY฀ OF฀ REPORTS฀
AS฀EMPLOYEE฀DRIVERS�฀3IMPLY฀PUT�฀&ED%X฀
WANTED฀ THE฀ BENElTS฀ OF฀ CONTROL฀ WITHOUT฀
THE฀ASSOCIATED฀COSTS�฀&ED%X�S฀EAGERNESS฀TO฀
USE฀INDEPENDENT฀CONTRACTORS฀IS฀ALSO฀BASED฀
IN฀PART฀BY฀ITS฀UNWILLINGNESS฀TO฀RECOGNIZE฀
THAT฀ IT฀ WAS฀ DOING฀ SOMETHING฀ WRONG�฀ )N฀
HIS฀ARTICLE฀OF฀!PRIL฀���฀�����฀#.3.EWS�
COM฀COMMENTATOR฀#HUCK฀-UTH฀SUMMED฀



AGENTS฀ THAT฀ THEY฀ WOULD฀ BE฀ INDEPENDENT฀
CONTRACTORS฀ AND฀NO฀ LONGER฀HAVE฀MANAG

ERS�฀!GENTS฀WERE฀CONGRATULATED฀ON฀ THEIR฀
NEW฀ CAREER฀ PATH฀ AS฀ AGENCY฀ OWNERS฀ AND฀
URGED฀ TO฀ IMMEDIATELY฀ BEGIN฀ ACTING฀ LIKE฀
THE฀ ENTREPRENEURS฀ !LLSTATE฀ KNEW฀ THEY฀
COULD฀ BE�฀4HE฀ COMPANY฀ EVEN฀ CAUTIONED฀
ITS฀NEWLY
FORGED฀BUSINESS฀OWNERS฀NOT฀TO฀
RELY฀UPON฀THEIR฀hOLDv฀MANAGERS฀FOR฀BUSI

NESS฀ DECISIONS�฀ .OW฀ THAT฀ AGENTS฀ WERE฀
INDEPENDENT�฀THEIR฀NEW฀POINT฀OF฀CONTACT฀
WOULD฀BE฀A฀-ARKET฀"USINESS฀#ONSULTANT฀
�-"#	฀WHO฀COULD฀ONLY฀OFFER฀hASSISTANCEv฀
TO฀THEM�฀!RMED฀WITH฀THIS฀NEW฀PROSPEC

TIVE�฀ AGENTS฀ RETURNED฀ TO฀ THEIR฀ OFlCES฀ TO฀
BEGIN฀A฀NEW฀CHAPTER฀IN฀THEIR฀CAREERS�฀

!T฀lRST฀GLANCE�฀THERE฀APPEARED฀TO฀BE฀A฀
SHARP฀CONTRAST฀BETWEEN฀THEIR฀FORMER฀JOBS฀
AS฀EMPLOYEE฀AGENTS฀AND฀THEIR฀FUTURE฀AS฀IN

DEPENDENT฀CONTRACTOR฀%XCLUSIVE฀!GENTS�฀
"UT฀ THE฀ LINES฀ OF฀ DEMARCATION฀ FADED฀
QUICKLY�฀4ODAY�฀TENURED฀AGENTS฀COMPLAIN฀
THAT฀ THEY฀ARE฀ TREATED฀MORE฀ LIKE฀EMPLOY

EES฀THAN฀THEY฀WERE฀BEFORE฀THE฀CONVERSION�฀
h)T�S฀ WORSE�v฀ SAID฀ ONE฀ AGENT�฀ hBACK฀ THEN฀
WE฀HAD฀A฀PENSION฀PLAN฀AND�฀IF฀THE฀COMPA

NY฀WANTED฀TO฀lRE฀YOU�฀THERE฀WAS฀AN฀AGENT฀
REVIEW฀BOARD฀PROCESS฀IN฀PLACE�฀.OW�฀THEY฀
CAN฀lRE฀YOU฀WITH฀OR฀WITHOUT฀REASON�฀/UR฀
BOOKS฀OF฀ BUSINESS฀WERE฀ SUPPOSED฀ TO฀ RE

PLACE฀ OUR฀ PENSIONS�฀ BUT฀ MANAGERS฀ HAVE฀
STARTED฀ TO฀ INTERFERE฀ IN฀ THE฀ SALE฀ PROCESS�฀
WHICH฀HAS฀LOWERED฀THE฀VALUE฀OF฀OUR฀AGEN

CIES�฀4HIS฀ ISN�T฀ FAIR฀ BECAUSE฀ FOR฀MANY฀OF฀
US�฀OUR฀BOOK฀OF฀BUSINESS฀IS฀THE฀MOST฀IM

PORTANT฀RETIREMENT฀ASSET฀WE฀HAVE�v

7ITH฀ THE฀ DEVOLUTION฀ OF฀ THEIR฀ STATUS฀
COMPLETE�฀ !LLSTATE฀ %XCLUSIVE฀ !GENTS฀
QUICKLY฀ BECAME฀ INDEPENDENT฀ CONTRAC

TORS฀ IN฀ NAME฀ ONLY�฀ .EW฀ PRODUCTION฀
QUOTAS฀ WERE฀ INTRODUCED฀ AND฀ ROUTINELY฀
INCREASED฀ YEAR฀ AFTER฀ YEAR�฀ /THER฀ QUOTAS฀
WERE฀ INTRODUCED฀ AS฀ WELL�฀ -INIMUM฀ OF

lCE฀HOURS฀WERE฀MANDATED�฀2EPORTS฀ THAT฀
AGENTS฀ PREVIOUSLY฀ COMPLETED฀ AND฀ FAXED฀
TO฀ THEIR฀ MANAGERS฀ WERE฀ NOW฀ AUTOMATED฀
AND฀ PROVIDED฀ FOR฀ MANAGEMENT�S฀ INSTANT฀
REVIEW�฀ !GENTS฀ BEGAN฀ RECEIVING฀ EMAILS฀
URGING฀THEM฀TO฀SELL฀CERTAIN฀QUANTITIES฀OF฀
LIFE฀INSURANCE฀AND฀lNANCIAL฀PRODUCTS�฀.OT฀
ONLY฀WERE฀THESE฀QUOTAS฀BIGGER฀THAN฀EVER฀
BEFORE�฀THEY฀HAVE฀STEADILY฀GROWN฀BY฀LEAPS฀
AND฀ BOUNDS฀ ON฀ A฀ REGULAR฀ BASIS�฀ !GENTS฀
WERE฀ASSIMILATED฀INTO฀GROUPS฀IN฀SALES฀TER

RITORIES฀AND฀BEGAN฀TO฀RECEIVE฀EMAILS฀FROM฀
MANAGEMENT฀ ALTERNATELY฀ DECRYING฀ THEIR฀

POOR฀ PERFORMANCE฀ OR฀ PRAISING฀ THEM฀ FOR฀
BEING฀hDISTRICTv฀LEADERS�฀

7HEN฀IT฀CAME฀TIME฀FOR฀AGENTS฀TO฀HAVE฀
hCHECKPOINTv฀MEETINGS฀WITH฀THEIR฀-ARKET฀
"USINESS฀#ONSULTANTS�฀THEY฀WERE฀SURPRISED฀
TO฀ LEARN฀ THEY฀WERE฀REQUIRED฀TO฀SUBMIT฀ TO฀
FULL
BLOWN฀ ANNUAL฀ PERFORMANCE฀ REVIEWS�฀
#ONFUSED฀BY฀THIS�฀MANY฀AGENTS฀ATTEMPTED฀
TO฀REFUSE฀TO฀SIGN฀THE฀REVIEWS�฀STATING฀THEIR฀
REFUSAL฀WAS฀BECAUSE฀THEY฀WERE฀NOW฀INDE

PENDENT฀ CONTRACTORS�฀ 4HERE฀ HAVE฀ BEEN฀
REPORTS฀THAT฀AGENTS฀IN฀SOME฀MARKETS฀WERE฀
GIVEN฀A฀CHOICE�฀EITHER฀COMPLY฀WITH฀THE฀RE

VIEW฀AND฀SIGN฀IT฀OR฀BE฀lRED�฀

)N฀THE฀CASE฀OF฀THE฀&ED%X฀'ROUND฀AND฀
(OME฀ $ELIVERY฀ DRIVERS�฀ THE฀ KEY฀ ISSUE฀ IS฀
THAT฀DRIVERS฀ARE฀SUING฀TO฀REGAIN฀EMPLOYEE฀
STATUS�฀ &OR฀ THESE฀ DRIVERS฀ IT฀ IS฀ EASY฀ TO฀ SEE฀
WHY฀ THEY฀ WOULD฀ SO฀ AGGRESSIVELY฀ PURSUE฀
ATTAINMENT฀OF฀EMPLOYEE฀STATUS�฀4HEIR฀EM

PLOYEE฀COUNTERPARTS฀RECEIVE฀HIGHER฀OVERALL฀
COMPENSATION�฀ DO฀ NOT฀ HAVE฀ TO฀ PAY฀ OUT

OF
POCKET฀ FOR฀ BUSINESS
RELATED฀ EXPENSES�฀
AND฀ENJOY฀ALL฀THE฀BENElTS฀ASSOCIATED฀WITH฀
BEING฀ AN฀ EMPLOYEE�฀4HE฀ )23฀ POSITION฀ IS฀
THAT฀&ED%X฀MAINTAINS฀AN฀ ILLEGAL฀EMPLOY

MENT฀SCHEME฀BY฀COST
SHIFTING฀OPERATIONAL฀
EXPENSES฀TO฀WHAT฀AMOUNTS฀TO฀AN฀EMPLOYEE฀
IN฀INDEPENDENT฀CONTRACTOR฀CLOTHING฀WHILE฀
IT฀AVOIDS฀MILLIONS฀IN฀TAXES�฀

4HE฀ SITUATION฀ FOR฀ !LLSTATE฀ AGENTS฀ IS฀
QUITE฀DIFFERENT�฀4HE฀VAST฀MAJORITY฀DO฀NOT฀
WANT฀ TO฀BE฀ EMPLOYEES�฀!LL฀ THEY฀WANT฀ IS฀
FOR฀ !LLSTATE฀ TO฀ UPHOLD฀ ITS฀ PROMISE฀ THAT฀
THEY฀BE฀TREATED฀AS฀TRUE฀INDEPENDENT฀CON

TRACTORS�฀7HETHER฀BY฀DESIGN฀OR฀A฀CHANG

ING฀LEGAL฀LANDSCAPE�฀IT฀WAS฀ULTIMATELY฀!LL

STATE฀ THAT฀ CHOSE฀ TO฀ MOVE฀ AWAY฀ FROM฀ AN฀
EMPLOYEE
BASED฀ DISTRIBUTION฀ SYSTEM฀ TO฀
ONE฀THAT฀PROMISED฀COMPLETE฀FREEDOM฀FOR฀
ITS฀AGENTS฀AS฀INDEPENDENT฀CONTRACTORS�฀

!LTHOUGH฀ NOT฀ IMPLEMENTED฀ UNTIL฀
SEVERAL฀ YEARS฀ LATER�฀ THE฀ GROUNDWORK฀ FOR฀
!LLSTATE�S฀ CONVERSION฀ TO฀ AN฀ INDEPENDENT฀
CONTRACTOR฀AGENT฀MODEL฀BEGAN฀IN฀.OVEM

BER฀OF฀����฀WHEN฀IT฀SUBMITTED฀A฀REQUEST฀
FOR฀A฀0RIVATE฀,ETTER฀2ULING฀�0,2	฀FROM฀
THE฀ )23�฀ 4HE฀ )23฀ RESPONDED฀ VIA฀ 0,2฀
��������฀ DATED฀ -ARCH฀ ���฀ ����฀ WITH฀
*AMES฀,฀"ROKAW฀RESPONDING฀FOR฀THE฀/F

lCE฀OF฀THE฀!SSISTANT�฀#HIEF฀#OUNSEL฀)23�฀
4HE฀ENTIRE฀ RULING฀ IS฀AVAILABLE฀ FOR฀ REVIEW฀
ON฀ .!0!!�S฀ 7EBSITE�฀ 2EADERS฀ SHOULD฀

BEAR฀ IN฀ MIND฀ THAT฀ SINCE฀ 0RIVATE฀ ,ETTER฀
2ULINGS฀ ARE฀ REPORTED฀ ANONYMOUSLY�฀ ANY฀
LANGUAGE฀ THAT฀ IDENTIlES฀ THE฀ COMPANY฀
REQUESTING฀ THE฀ RULING฀ IS฀ REDACTED฀ FROM฀
THE฀ DOCUMENT�฀ 3O�฀ WHILE฀ THE฀ 0,2฀ THAT฀
IS฀POSTED฀ON฀THE฀.!0!!฀7EBSITE฀DOES฀
NOT฀ SPECIlCALLY฀ IDENTIFY฀ !LLSTATE�฀ IT฀ HAS฀
BEEN฀WIDELY฀BELIEVED฀FOR฀YEARS฀ THAT฀!LL

STATE฀INITIATED฀THE฀REQUEST�฀!LLSTATE฀AGENTS฀
WHO฀HAVE฀EXAMINED฀THE฀DOCUMENT฀HAVE฀
SAID฀THERE฀CAN฀BE฀LITTLE฀DOUBT฀ABOUT฀WHICH฀
COMPANY฀ IT฀ IS�฀4O฀ SEE฀ FOR฀ YOURSELF�฀ VISIT฀
WWW�NAPAAUSA�ORG�

"UT฀EVEN฀SKEPTICS฀SHOULD฀REALIZE฀THAT�฀
IF฀ BY฀ SOME฀ SMALL฀ CHANCE฀ THAT฀ THE฀ 0,2฀
WAS฀ NOT฀ REQUESTED฀ BY฀ !LLSTATE�฀ ITS฀ KEY฀
POINTS฀ ARE฀ UNDENIABLY฀ APPLICABLE฀ TO฀ ANY฀
CORPORATION฀WHEN฀DETERMINING฀INDEPEN

DENT฀CONTRACTOR฀STATUS�฀!FTER฀ALL�฀THE฀)23฀
DOESN�T฀MAKE฀UP฀DIFFERENT฀RULES฀FOR฀DIFFER

ENT฀CORPORATIONS�฀

,ISTED฀BELOW�฀STARTING฀WITH฀THE฀OPEN

ING฀ STATEMENT฀ AND฀ PROGRESSING฀ TO฀ THE฀
BODY฀OF฀THE฀0,2�฀ARE฀EXCERPTS฀FROM฀THE฀
)23฀RULING�฀.OTE�฀3OME฀OF฀THE฀IDENTIFY

ING฀TERMINOLOGY฀HAS฀BEEN฀REDACTED฀BY฀THE฀
)23฀PURSUANT฀TO฀ITS฀RULES�

h4HIS฀ IS฀ IN฀ RESPONSE฀ TO฀ YOUR฀ RULING฀ RE

QUEST฀DATED฀.OVEMBER฀;SIC=฀�����฀SUBMITTED฀
ON฀BEHALF฀OF฀)NSURER�฀IN฀WHICH฀RULINGS฀WERE฀
REQUESTED฀CONCERNING฀THE฀FEDERAL฀EMPLOYMENT฀
TAX฀STATUS฀OF฀INSURANCE฀SALESPERSONS฀UNDER฀A฀
NEW฀PROGRAM฀TO฀BE฀INSTITUTED฀BY฀)NSURER�v฀

h4HE฀0ROGRAM฀WILL฀BEGIN฀WITH฀AN฀EM

PLOYEE฀PHASE฀THAT฀WILL฀LAST฀FOR฀;ILLEGIBLE=฀FULL฀
MONTHS�v

h7HILE฀EMPLOYEES�฀THE฀AGENTS฀WILL฀BE฀SU

PERVISED฀AND฀CONTROLLED฀BY฀)NSURER฀ IN฀THEIR฀
DAILY฀ACTIVITIES฀AND฀COMPENSATED฀IN฀A฀MAN

NER฀ THAT฀ IS฀ INTENDED฀TO฀ TIDE฀ THEM฀OVER฀UN

TIL฀ THEY฀ CAN฀ BE฀ ESTABLISHED฀ AS฀ INDEPENDENT฀
AGENTS�

4HOSE฀ AGENTS฀ WHO฀ SUCCESSFULLY฀ COMPLETE฀
THE฀EMPLOYEE฀PHASE฀OF฀THE฀0ROGRAM฀AND฀SHOW฀
OUTSTANDING฀ENTREPRENEURIAL฀ABILITIES฀WILL฀BE฀
OFFERED฀THE฀OPPORTUNITY฀TO฀PARTICIPATE฀IN฀THE฀
INDEPENDENT฀ CONTRACTOR฀ PHASE฀ OF฀ THE฀ 0RO

GRAM�฀!GENTS฀IN฀THE฀INDEPENDENT฀CONTRACTOR฀
PHASE฀ WILL฀ BE฀ FREE฀ TO฀ RUN฀ THEIR฀ AGENCIES฀ IN฀
VIRTUALLY฀ ANY฀ MANNER฀ THEY฀ CHOOSE฀ WITH฀ NO฀
DIRECTION฀FROM฀)NSURER�v

h#URRENT฀ AGENTS฀ WHO฀ HAVE฀ SHOWN฀ AN฀
ABILITY฀TO฀OPERATE฀INDEPENDENTLY฀WILL฀BE฀AL

LOWED฀TO฀PARTICIPATE฀IN฀THE฀0ROGRAM฀WITH

OUT฀HAVING฀TO฀COMPLETE฀THE฀EMPLOYEE฀PHASE�v



-R�฀ "ROKAW฀ CONTINUES฀ HIS฀ OPENING฀
STATEMENT฀BY฀SPECIFYING฀ IN฀NO฀UNCERTAIN฀
TERMS�฀ SEVERAL฀ KEY฀ ISSUES฀ TO฀ WHICH฀ !LL

STATE฀MUST฀ADHERE�

h(OWEVER�฀ THE฀ CONTRACTS฀ WILL฀ STIPULATE฀
THAT฀AGENTS฀ IN฀ THE฀ )#฀PHASE฀WILL฀ BE฀ FREE฀ OF฀
)#�S฀DIRECTION�฀ SUPERVISION฀AND฀CONTROL฀AND฀
PERMITTED฀ TO฀PERFORM฀THEIR฀ SERVICES฀ IN฀VIR

TUALLY฀ ANY฀ MANNER฀ THEY฀ DEEM฀ APPROPRIATE�฀
4HEY฀WILL฀ALSO฀BE฀ALLOWED฀TO฀WORK฀FOR฀OTHER฀
COMPANIES฀AS฀LONG฀AS฀THEY฀DO฀NOT฀SELL฀INSUR

ANCE฀PRODUCTS฀OF฀)NSURER�S฀COMPETITORS฀WITH

OUT฀)NSURER�S฀CONSENT�v

h!GENTS฀ WILL฀ BE฀ FREE฀ TO฀ RUN฀ THEIR฀ AGEN

CIES฀ ACCORDING฀ TO฀ THEIR฀ OWN฀ PROFESSIONAL฀
JUDGMENT�฀ 4HEY฀ GENERALLY฀ WILL฀ HAVE฀ COM

PLETE฀ CONTROL฀ OVER฀ THE฀HOURS฀ THEY฀WORK฀AND฀
THE฀HOURS฀DURING฀WHICH฀THEIR฀OFlCES฀REMAIN฀
OPEN�฀ .O฀ REPORTS฀ WILL฀ BE฀ REQUIRED฀ OF฀ THE฀
AGENTS฀EXCEPT฀FOR฀REMITTANCE฀REPORTS฀USED฀TO฀
TRANSMIT฀PREMIUMS฀AND฀OTHER฀FUNDS฀THEY฀RE

CEIVE฀THAT฀BELONG฀TO฀)NSURER�฀)NSURER฀WILL฀NOT฀
IMPOSE฀ MINIMUM฀ PRODUCTION฀ REQUIREMENTS฀
ON฀THE฀AGENTS฀DURING฀THE฀)#฀PHASE�v

h)N฀THE฀)#฀PHASE฀AGENT฀CONTRACTS฀WILL฀NOT฀
BE฀TERMINABLE฀AT฀WILL�v

)NTENDED฀TO฀LEAVE฀NO฀DOUBT฀AS฀TO฀THE฀
RULING�฀ THE฀ BODY฀ OF฀ THE฀ 0,2฀ REINFORCES฀
SEVERAL฀ASPECTS฀OF฀THE฀INTRODUCTION�฀%ACH฀
OF฀THESE฀KEY฀ISSUES฀IS฀A฀BENCHMARK฀TEST฀FOR฀
INDEPENDENT฀CONTRACTORS�฀+EEP฀IN฀MIND�฀
IT฀IS฀NOT฀NECESSARY฀FOR฀A฀COMPANY฀TO฀ACTU

ALLY฀EXERT฀CONTROL฀OR฀EMPLOY฀THE฀USE฀OF฀ALL฀
OF฀ THE฀ELEMENTS฀ LISTED฀BELOW�฀!CCORDING฀

TO฀THE฀)23�฀IT฀IS฀OFTEN฀SUFlCIENT฀THAT฀ONLY฀
ONE฀ ELEMENT฀ IS฀ PRESENT�฀ 'OING฀ FURTHER�฀
THE฀)23฀STATES฀THAT฀EVEN฀IF฀THE฀hPOSSIBIL

ITYv฀OF฀CONTROL฀EXISTS�฀IT฀COULD฀BE฀GROUNDS฀
FOR฀AN฀)23฀CHALLENGE�

4O฀MAKE฀THE฀FOLLOWING฀EXCERPTS฀FROM฀
0RIVATE฀,ETTER฀2ULING฀��������฀EASIER฀TO฀
UNDERSTAND�฀ REMEMBER฀ TO฀ SUBSTITUTE฀ THE฀
NAME฀OF฀THE฀INSURANCE฀COMPANY฀EACH฀TIME฀
YOU฀ENCOUNTER฀h;REDACTED=v฀IN฀THE฀TEXT�

h(OURS�฀ ;REDACTED=฀ !GENTS฀ WILL฀ HAVE฀ COM

PLETE฀ CONTROL฀ OVER฀ THE฀ HOURS฀ WHICH฀ THEY฀ WORK฀
AND฀THE฀HOURS฀DURING฀WHICH฀THEIR฀;REDACTED=฀OF

lCES฀ARE฀KEPT฀OPEN฀TO฀THE฀PUBLIC฀FOR฀BUSINESS�฀4HEY฀
WILL�฀HOWEVER�฀BE฀REQUIRED฀TO฀REMAIN฀hACTIVELY฀
INVOLVEDv฀IN฀THE฀OPERATIONS฀OF฀THEIR฀OFlCES�v฀

#LEARLY�฀ !LLSTATE฀ AGENTS฀ DO฀ NOT฀ HAVE฀
THE฀FREEDOMS฀DESCRIBED฀BY฀THE฀)23฀ABOVE�฀
!GENTS฀ARE฀REQUIRED฀TO฀ADHERE฀TO฀COMPA

NY฀VACATION฀SCHEDULES฀AND฀TO฀KEEP฀THEIR฀
OFlCES฀OPEN฀A฀MINIMUM฀OF฀��฀HOURS฀PER฀
WEEK�฀!DDITIONALLY�฀AGENTS฀ARE฀MANDATED฀
TO฀hCALL฀FORWARDv฀THEIR฀OFlCE฀PHONES฀AFTER฀
����฀ 0-�฀ THEREBY฀ ESTABLISHING฀ A฀ MINI

MUM฀ DAILY฀ WORK฀ SCHEDULE�฀ !GENTS฀ WHO฀
DON�T฀FORWARD฀THEIR฀CALLS฀ARE฀REPRIMANDED฀
AND฀WARNED฀THAT฀FURTHER฀NON
COMPLIANCE฀
COULD฀ hJEOPARDIZEv฀ THEIR฀ RELATIONSHIP฀
WITH฀ !LLSTATE�฀ 4O฀ MAKE฀ MATTERS฀ WORSE�฀
THE฀COMPANY฀IS฀NOW฀CONTROLLING฀THE฀mOW฀
OF฀ INFORMATION฀ AGENTS฀ RECEIVE฀ VIA฀ THEIR฀
ALLSTATE�COM฀EMAIL฀ADDRESSES฀BY฀BLOCKING฀
CERTAIN฀NEWSLETTERS฀AND฀OTHER฀CORRESPON

DENCE฀FROM฀.!0!!�฀

h3UPERVISION�฀!S฀NOTED฀ABOVE�฀THE฀PRIN

CIPAL฀ PURPOSE฀ OF฀ THE฀ ;REDACTED=฀ !GENT฀ PRO

GRAM฀ IS฀ TO฀ PROVIDE฀ INCREASED฀ INCENTIVES฀ TO฀
;REDACTED=฀AGENTS฀BY฀ALLOWING฀THEM฀TO฀OPER

ATE฀AS฀ENTREPRENEURS�฀!CCORDINGLY�฀;REDACTED=฀
!GENTS฀ WILL฀ BE฀ FREE฀ TO฀ RUN฀ THEIR฀ AGENCIES฀
ACCORDING฀ TO฀ THEIR฀ OWN฀ PROFESSIONAL฀ JUDG

MENT�฀!฀NEW฀MANAGEMENT฀POSITION฀WILL฀BE฀
ESTABLISHED฀TO฀COORDINATE฀THE฀PROGRAM�฀4HESE฀
MANAGERS฀WILL฀BE฀AVAILABLE฀TO฀THE฀;REDACTED=฀
!GENTS฀ AS฀ A฀ RESOURCE฀ FOR฀ CONSULTATION฀ AND฀
ADVICE฀ DURING฀ THE฀ INDEPENDENT฀ CONTRACTOR฀
PHASE฀ OF฀ THE฀ PROGRAM�฀ BUT฀ THE฀ ;REDACTED=฀
!GENTS฀ WILL฀ NOT฀ BE฀ REQUIRED฀ TO฀ FOLLOW฀ ANY฀
ADVICE฀WHICH฀MAY฀BE฀GIVEN�

2EPORTS�฀.O฀REPORTS฀OF฀ANY฀KIND฀WILL฀BE฀
REQUIRED฀ OR฀ EXPECTED฀ OF฀ ;REDACTED=฀ !GENTS฀
DURING฀THE฀INDEPENDENT฀CONTRACTOR฀PHASE฀OF฀
THE฀ PROGRAM�฀ EXCEPT฀ FOR฀ REMITTANCE฀ REPORTS฀
USED฀TO฀TRANSMIT฀PREMIUMS฀AND฀OTHER฀FUNDS฀
RECEIVED฀BY฀THE฀AGENTS฀WHICH฀BELONG฀TO฀;RE

DACTED=�v

)T฀ IS฀ IMPORTANT฀TO฀NOTE฀THAT฀NOT฀ONLY฀
DO฀ !LLSTATE฀ MANAGERS฀ GIVE฀ ADVICE฀ TO฀
THEIR฀ AGENTS�฀ THEY฀ EXPECT฀ THEM฀ TO฀ FOL

LOW฀ IT�฀ #ASE฀ IN฀ POINT฀ IS฀ THE฀ PLETHORA฀ OF฀
EMAILS฀URGING฀AGENTS฀TO฀CONTACT฀CUSTOM

ERS฀ ABOUT฀ EVERYTHING฀ FROM฀ LIFE฀ INSUR

ANCE฀ TO฀ h%MERGING฀ "USINESSv฀ PRODUCTS�฀
-ANAGERS฀IN฀&LORIDA฀AND฀ELSEWHERE฀HAVE฀
ORGANIZED฀h#ALL
A฀4HONSv฀FOR฀ LIFE฀ INSUR

ANCE฀ AND฀ HAVE฀ INUNDATED฀ AGENTS฀ WITH฀
EMAILS฀ SUGGESTING฀ SPECIlC฀ METHODS฀ FOR฀
SELLING฀ lNANCIAL฀ SERVICE฀ PRODUCTS�฀ 4HEY฀
HAVE฀ALSO฀GONE฀TO฀GREAT฀ LENGTHS฀TO฀ FORCE฀
AGENTS฀TO฀ATTEND฀MANDATORY฀MEETINGS฀TO฀
INCREASE฀ SALES�฀ )N฀ SOME฀ MARKETS�฀ AGENTS฀
HAVE฀BEEN฀GROUPED฀INTO฀h4EAMS�v฀RECEIVE฀
PEER฀ STATISTICS฀AND฀ARE฀ STRONGLY฀URGED฀ TO฀
PERFORM฀TO฀COMPANY
IMPOSED฀STANDARDS�฀
!GENTS฀ ARE฀ INUNDATED฀ WITH฀ EMAILS฀ AND฀
PHONE฀CALLS฀DETAILING฀ALL฀OF฀THIS฀AND฀MORE�฀
"Y฀ DElNITION�฀ CONSULTATION฀ IS฀ A฀ PROCESS฀
INITIATED฀ BY฀ THE฀ PERSON฀ OR฀ COMPANY฀ RE

QUIRING฀INPUT�฀5NSOLICITED฀VERBAL฀CONTACT�฀
EMAIL�฀ REGULAR฀MAIL�฀AND฀FAXES฀CONSTITUTE฀
SUPERVISION�฀)NDEPENDENT฀CONTRACTORS฀ARE฀
NEITHER฀ MEMBERS฀ OF฀ TEAMS฀ NOR฀ ARE฀ THEY฀
IN฀ NEED฀ OF฀ SUPERVISION�฀4HESE฀ ARE฀ MOST฀
DElNITELY฀EMPLOYEE฀CONTROLS�

)N฀AN฀EFFORT฀TO฀MANAGE฀AND฀CONTROL฀ITS฀
AGENTS�฀ !LLSTATE฀ PRODUCES฀ DAILY�฀ WEEKLY฀
AND฀ MONTHLY฀ REPORTS�฀ !ND฀ WHILE฀ MAN

AGEMENT฀ MAINTAINS฀ THAT฀ THE฀ PRIMARY฀
FUNCTION฀ OF฀ THESE฀ REPORTS฀ IS฀ TO฀ BENElT฀
AGENTS�฀THEY฀ARE฀USED฀EXTENSIVELY฀BY฀MAN

AGEMENT฀ TO฀ EVALUATE฀ AGENT฀ SALES฀ PERFOR

MANCE�฀ OVERALL฀ PERFORMANCE�฀ PROGRESS฀
TOWARD฀QUOTAS�฀ADHERENCE฀TO฀COMPLIANCE฀
ISSUES฀AND฀MORE�฀!GENTS฀WHO฀DON�T฀MEET฀
CERTAIN฀CRITERIA�฀ESPECIALLY฀WHEN฀THEY฀FAIL฀
TO฀MEET฀THEIR฀QUOTAS�฀ARE฀OFTENTIMES฀ IN

TIMIDATED฀OR฀TERMINATED�

h3MART฀ 2EPORTSv฀ PROVIDE฀ ACCESS฀ TO฀
THE฀#320�฀2&'�฀,IST฀��฀AND฀!'9฀���฀
REPORTS�฀%ACH฀OF฀ THESE฀ REPORTS฀ FURNISHES฀
COMPANY฀ MANAGERS฀ WITH฀ DETAILED฀ INFOR

MATION฀ABOUT฀EACH฀AGENT�S฀PERFORMANCE�฀
4HIS฀ INFORMATION฀ IS฀ THEN฀USED฀AS฀ A฀ TOOL฀
TO฀COMPARE฀INDIVIDUAL฀RESULTS฀WITH฀OTHER฀
AGENTS�฀ THE฀ RESULTS฀ OF฀ WHICH฀ ARE฀ OFTEN

TIMES฀USED฀ TO฀GOAD฀AGENTS฀ INTO฀PRODUC

ING฀MORE฀SALES฀OR฀TO฀HARASS฀OR฀INTIMIDATE฀
THEM�฀ 4HE฀ COMPANY฀ ALSO฀ USES฀ A฀ REPORT฀
CALLED฀ 0/3)3฀ TO฀ DETERMINE฀ AN฀ AGENT�S฀
SUCCESS฀ IN฀ MEETING฀ ADDITIONAL฀ QUOTAS฀
RELATED฀TO฀'OOD฀3TUDENT฀$ISCOUNTS�฀!L

TERNATE฀"IND฀AND฀01"฀CHANGES฀SUBMIT




TED฀ AS฀ WELL฀ AS฀ "ANKING฀ %XCEPTIONS฀ AND฀
,EGAL฀ 4RAILING฀ $OCUMENT฀ #OMPLIANCE�฀
4HE฀FACT฀THAT฀!LLSTATE฀PRODUCES฀THESE฀AND฀
OTHER฀REPORTS฀ FOR฀AGENTS฀ IS฀UNIMPORTANT�฀
!LLSTATE฀MAY฀BE฀ENTITLED฀TO฀GATHER฀ALL฀THE฀
INFORMATION฀IT฀WISHES�฀IT฀ JUST฀CAN�T฀USE฀IT฀
PUNITIVELY฀AGAINST฀ THE฀AGENT฀AS฀ IT฀ RELATES฀
TO฀QUOTAS฀AND฀ANNUAL฀REVIEWS�

h1UOTAS�฀�REDACTED	฀WILL฀NOT฀IMPOSE฀ANY฀
MINIMUM฀ PRODUCTION฀ REQUIREMENTS฀ ON฀ �RE

DACTED	฀!GENTS฀DURING฀THE฀INDEPENDENT฀CON

TRACTOR฀PHASE฀OF฀THE฀PROGRAM�v

4HIS฀ AREA฀ OF฀ CONTROL฀ IS฀ PERHAPS฀ NOT฀
ONLY฀THE฀EASIEST฀TO฀IDENTIFY�฀IT฀IS฀ALSO฀THE฀
MOST฀ CONTENTIOUS�฀ !LLSTATE฀ HAS฀ IMPLE

MENTED฀A฀QUOTA฀SYSTEM฀IT฀CALLS฀h%XPECTED฀
2ESULTS�v฀4HESE฀QUOTAS฀ARE฀EVER
CHANGING฀
AND฀ HAVE฀ BEEN฀ USED฀ TO฀ TERMINATE฀ CON

TRACTS฀FOR฀hFAILURE฀TO฀MEET฀%XPECTED฀2E

SULTS�v฀!LLSTATE฀CANNOT฀EQUIVOCATE฀ON฀THIS฀
VIOLATION฀OF฀)23฀RULES฀ANY฀MORE฀THAN฀ANY฀
OF฀ THE฀ OTHERS�฀ AND฀ HAS฀ RECENTLY฀ EMBED

DED฀ THIS฀QUOTA฀ REQUIREMENT฀ INTO฀ ANOTH

ER�฀ MORE฀ COMPLEX฀ AGENT฀ CONTROL฀ SYSTEM฀
CALLED฀2&'�฀OR฀2ESOURCES฀FOR฀'ROWTH�

7HEREAS฀ AN฀ INDEPENDENT฀ CONTRACTOR฀
PROVIDES฀ A฀ SINGLE฀ PURPOSEFUL฀ SERVICE฀ FOR฀
HIS฀BENEFACTOR�฀AND฀MAY฀NOT฀BE฀DIRECTED�฀
!LLSTATE฀AGENTS฀PROVIDE฀THEIR฀SERVICES฀ONE฀
POLICY฀AT฀A฀TIME�฀4HE฀FOLLOWING฀DESCRIP

TION฀CAN฀BE฀FOUND฀UNDER฀THE฀HEADING฀h)N

DEPENDENT฀#ONTRACTORv฀IN฀THE฀SMALL฀BUSI

NESS฀SECTION฀ON฀THE฀)23฀7EBSITE฀�WWW�
IRS�GOV	�฀ h4HE฀ GENERAL฀ RULE฀ IS฀ THAT฀ AN฀
INDIVIDUAL฀ IS฀ AN฀ INDEPENDENT฀ CONTRACTOR฀
IF฀YOU�฀THE฀PERSON฀FOR฀WHOM฀THE฀SERVICES฀
ARE฀PERFORMED�฀HAVE฀THE฀RIGHT฀TO฀CONTROL฀
OR฀DIRECT฀ONLY฀THE฀RESULT฀OF฀THE฀WORK฀AND฀
NOT฀THE฀MEANS฀AND฀METHODS฀OF฀ACCOM

PLISHING฀THE฀RESULT�v฀

!N฀ !LLSTATE฀ AGENT�S฀ WORK฀ CONSISTS฀ OF฀
THE฀SINGULAR฀EVENT฀OF฀WRITING฀A฀SINGLE฀IN

SURANCE฀POLICY�฀!GENTS฀MUST฀COMPLETE฀THE฀
SALE฀TO฀A฀LEVEL฀OF฀QUALITY฀hEXPECTEDv฀BY฀!LL

STATE฀AND฀TO฀ADHERE฀TO฀UNDERWRITING฀STAN

DARDS฀SUPPLIED฀BY฀THEM�฀4HIS฀MEANS฀THEY฀
MUST฀USE฀!LLSTATE฀APPROVED฀UNDERWRITING฀
GUIDELINES฀ AND฀ COMPLETE฀ THEIR฀ WORK฀ TASK฀
IN฀A฀PROFESSIONAL฀AND฀ETHICAL฀MANNER�฀

!N฀ !LLSTATE฀ AGENT�S฀ WORK฀ IS฀ NOT฀ THE฀
ACCUMULATION฀OF฀A฀SERIES฀OF฀EVENTS�฀OR฀THE฀
COMPILATION฀OF฀A฀SERIES฀OF฀EVENTS�฀SUCH฀AS฀
SELLING฀ ENOUGH฀ POLICIES฀ TO฀ MEET฀ A฀ YEAR

LONG฀QUOTA�฀4HEREFORE�฀!LLSTATE฀ONLY฀HAS฀
THE฀RIGHT฀TO฀DIRECT฀THE฀QUALITY฀OF฀THE฀SALE฀
VIA฀ ITS฀ UNDERWRITING฀ GUIDELINES�฀ THEREBY฀

INSTITUTING฀ AN฀ hEXPECTED฀ RESULTv฀ WHICH฀
CAN฀ ONLY฀ BE฀ MEASURED฀ ONE฀ POLICY฀ AT฀ A฀
TIME�฀!LLSTATE฀CANNOT฀COMBINE฀INDIVIDUAL฀
SALES฀EVENTS฀INTO฀A฀CONNECTED฀WORK฀PACK

AGE�฀%ACH฀ SALE฀MUST฀ STAND฀ ALONE�฀(OW

EVER�฀!LLSTATE฀AGENTS฀HAVE฀SEEN฀lRSTHAND฀
HOW฀THE฀COMPANY฀HAS฀CAPRICIOUSLY฀RIDDEN฀
ROUGHSHOD฀OVER฀THE฀PRECEPTS฀THAT฀DElNE฀
THEIR฀INDEPENDENT฀CONTRACTOR฀STATUS�฀*UST฀
IN฀ THE฀ PAST฀ TWELVE฀ MONTHS฀ HUNDREDS�฀ IF฀
NOT฀ THOUSANDS฀ OF฀ !LLSTATE฀ AGENTS฀ HAVE฀
RECEIVED฀ LETTERS฀ WARNING฀ THEM฀ TO฀ MAKE฀
THEIR฀QUOTAS฀OR฀ELSE�

7HILE฀ SOME฀ MANAGERS฀ AVOID฀ TALKING฀
ABOUT฀QUOTAS฀DURING฀THE฀YEAR�฀THEY฀OPENLY฀
AND฀ AGGRESSIVELY฀ DO฀ SO฀ DURING฀ THE฀ h&ALL฀
,IFE฀0ROMOTION�v฀#OINCIDING฀WITH฀THE฀TER

MINUS฀OF฀THE฀SALES฀YEAR�฀THIS฀SALES฀CONTEST฀
ALLOWS฀MANAGERS฀THE฀OPPORTUNITY฀TO฀SEND฀
AGENTS฀THREATENING฀LETTERS฀THAT฀DETAIL฀THEIR฀
PERFORMANCE฀ SHORTCOMINGS฀ AND฀ REMINDS฀
THEM฀ THAT฀ THEY฀ ARE฀ STILL฀ hRESPONSIBLEv฀ FOR฀
MEETING฀THEIR฀%XPECTED฀2ESULTS฀�QUOTAS	�฀

4HE฀ OPENING฀ OF฀ THIS฀ ARTICLE฀ CITES฀ A฀
FUNDAMENTAL฀DECISION฀THAT฀EVERY฀COMPA

NY฀FACES฀WHEN฀HIRING฀A฀WORK฀FORCE�฀/NCE฀
A฀COMPANY฀MAKES฀A฀DECISION฀TO฀HIRE฀ IN

DEPENDENT฀ CONTRACTORS�฀ IT฀ FOREVER฀ RELIN

QUISHES฀A฀DElNED฀AMOUNT฀OF฀CONTROL�฀)23฀
RULES�฀AS฀CITED฀IN฀!LLSTATE�S฀0,2�฀EXPLAIN฀
WHAT฀CONSTITUTES฀CONTROL฀FOR฀ANY฀COMPA

NY�฀NOT฀ JUST฀!LLSTATE�฀2EGARDLESS฀OF฀HOW฀
!LLSTATE฀RESPONDS฀TO฀THIS฀ARTICLE�฀THE฀)23฀
RULING฀ APPLIES฀ TO฀ ANY฀ AND฀ ALL฀ INSURANCE฀
COMPANIES฀ USING฀ INDEPENDENT฀ CONTRAC

TORS�฀4HE฀RULES฀DO฀NOT฀CHANGE฀JUST฀BECAUSE฀
A฀DIFFERENT฀NAME฀MIGHT฀BE฀POSITIONED฀IN฀
THE฀HEADER�฀4HE฀FOLLOWING฀EXCERPTS฀FROM฀
THE฀!LLSTATE฀0,2฀LISTS฀SEVERAL฀FACTORS฀THE฀
)23฀USES฀TO฀DETERMINE฀IF฀A฀WORKER฀ IS฀AN฀
EMPLOYEE฀ OR฀ INDEPENDENT฀ CONTRACTOR�฀
%VEN฀A฀BRIEF฀EXAMINATION฀WILL฀REVEAL฀THAT฀
!LLSTATE฀AGENTS฀ARE฀MISCLASSIlED�฀

h&ACTORS฀ TAKEN฀ INTO฀ CONSIDERATION฀ BY฀
THE฀ COURTS฀ AND฀ 3ERVICE฀ WHEN฀ DETERMINING฀
WHETHER฀ THE฀ REQUISITE฀ CONTROL฀ EXISTS฀ WHICH฀
ARE฀RELEVANT฀TO฀THE฀PRESENT฀SITUATION฀INCLUDE฀
THE฀FOLLOWING�

4RAINING�฀4HE฀RIGHT฀ON฀THE฀PART฀OF฀THE฀IN

SURER฀TO฀TRAIN฀THE฀AGENT฀SHOWS฀CONTROL�฀�-&!฀
-UTUAL฀ )NSURANCE฀ #OMPANY฀ V�฀ 5NITED฀
3TATES�฀���฀&��D฀���฀�7�$�฀-O�฀����		฀

(OURS�฀4HE฀RIGHT฀ON฀THE฀PART฀OF฀THE฀IN

SURER฀TO฀REQUIRE฀THE฀AGENT฀TO฀WORK฀FULL
TIME฀
OR฀A฀SET฀NUMBER฀OF฀HOURS฀SHOWS฀CONTROL�฀�2EV�฀
2UL�฀��
����฀����
�฀#�"�฀���	

3UPERVISION�฀ 4HE฀ RIGHT฀ ON฀ THE฀ PART฀ OF฀
THE฀INSURER฀TO฀SUPERVISE฀AND฀DIRECT฀THE฀AGENT฀
AS฀TO฀THE฀TIME�฀PLACE฀AND฀MANNER฀OF฀SELLING฀
INSURANCE฀SHOWS฀CONTROL�฀�+ERSHNER฀V�฀#OM

MISSIONER�฀��฀4�#�฀���฀�����		

2EPORTS�฀4HE฀RIGHT฀ON฀THE฀PART฀OF฀THE฀IN

SURER฀TO฀REQUIRE฀THE฀AGENT฀TO฀SUBMIT฀DETAILED฀
REPORTS฀ REmECTING฀ HIS฀ OR฀ HER฀ SALES฀ ACTIVITIES฀
SHOWS฀CONTROL�฀�2EV�฀2UL�฀��
����฀����
�฀
#�฀"฀���	

-ANDATORY฀ !TTENDANCE฀ AT฀ -EETINGS�฀
4HE฀ RIGHT฀ ON฀ THE฀PART฀ OF฀ THE฀ INSURER฀ TO฀ RE

QUIRE฀THE฀AGENT฀TO฀ATTEND฀SCHEDULED฀MEETINGS฀
SHOWS฀CONTROL�฀�%LLISON฀V�฀#OMMISSIONER�฀��฀
4�#�฀���฀�����		฀

1UOTAS�฀ 4HE฀ RIGHT฀ ON฀ THE฀ PART฀ OF฀ THE฀
INSURER฀ TO฀ IMPOSE฀ SALES฀QUOTAS฀ON฀THE฀AGENT฀
SHOWS฀CONTROL�฀�:IPSER฀V�฀%WING�฀���฀&�฀�D฀
���฀��ND฀#IR�฀����		

$ISCHARGE�฀4HE฀RIGHT฀ON฀THE฀PART฀OF฀THE฀IN

SURER฀TO฀DISCHARGE฀THE฀AGENT฀AT฀WILL฀SHOWS฀CON

TROL�฀�2EV�฀2UL�฀��
����฀����
�฀#�"�฀���	

/BVIOUSLY฀THE฀MORE฀CONTROL฀FACTORS฀WHICH฀
ARE฀PRESENT฀IN฀A฀RELATIONSHIP�฀THE฀MORE฀LIKELY฀
THE฀ AGENT฀ WILL฀ BE฀ TREATED฀ AS฀ AN฀ EMPLOYEE�฀
RATHER฀THAN฀AN฀INDEPENDENT฀CONTRACTOR�v

,IKELY�฀ SOME฀ READERS฀ ARE฀ INCREDULOUS฀
OVER฀WHY฀A฀LARGE฀CORPORATION฀SUCH฀AS฀!LL

STATE฀WOULD฀ACT฀COUNTER฀ TO฀AN฀EXTREMELY฀
DETAILED฀ RULING฀ IN฀ RESPONSE฀ TO฀ A฀ 0,2฀ IT฀
SOUGHT฀FROM฀THE฀)23�฀3PECULATION฀WOULD฀
RANGE฀FROM฀INNOCENT฀MISCOMMUNICATION฀
TO฀OUTRIGHT฀mAUNTING฀OF฀THE฀LAW�฀&OR฀&E

D%X�฀IT฀CLEARLY฀CENTERED฀ON฀LOWERING฀OP

ERATIONAL฀COSTS฀IN฀ORDER฀TO฀GAIN฀A฀COMPET

ITIVE฀ EDGE�฀ 4HE฀ INDEPENDENT฀ CONTRACTOR฀
DRIVERS�฀ ON฀ THE฀ OTHER฀ HAND�฀ WOULD฀ THEN฀
BE฀ SADDLED฀ WITH฀ OPERATIONAL฀ COSTS฀ AND฀
HAVE฀NO฀BENElTS฀WHILE฀THE฀COMPANY฀STILL฀
TREATED฀THEM฀LIKE฀EMPLOYEES�฀

%ITHER฀&ED%X฀FAILED฀TO฀RECOGNIZE฀THE฀
SEVERITY฀ OF฀ ITS฀ CONTROL฀ OVER฀ ITS฀ 'ROUND฀
AND฀(OME฀$ELIVERY฀DRIVERS฀OR฀IT฀lGURED฀
IT฀WOULD฀CAPITALIZE฀ON฀THE฀DRIVERS�฀NAIVE

T£�฀"UT฀IF฀IT฀THOUGHT฀THE฀DRIVERS฀WOULDN�T฀
KNOW฀ANY฀BETTER�฀IT฀WAS฀DEAD฀WRONG�฀)N

DEED�฀ THE฀ DRIVERS฀ DID฀ RECOGNIZE฀ IT฀ AND฀
WERE฀ ABLE฀ TO฀ ORGANIZE฀ WITH฀ LEGAL฀ AND฀



UNION฀ REPRESENTATION�฀ &OR฀ ITS฀ PART�฀ THE฀
)23฀MAKES฀NO฀DISTINCTION฀FOR฀THE฀REASON฀
OF฀ THE฀ACTIVITY�฀ IT฀ SIMPLY฀REQUIRES฀ADHER

ENCE฀TO฀THE฀LAW�฀

)T฀ WOULD฀ SEEM฀ THAT฀ !LLSTATE฀ AGENTS฀
WERE฀NEVER฀INTENDED฀TO฀BE฀ALLOWED฀TO฀BE฀
TRULY฀ INDEPENDENT�฀ &ROM฀ THE฀ BEGINNING฀
OF฀ THE฀ TRANSITION฀ PROCESS�฀ THE฀ COMPANY฀
INCORPORATED฀ AN฀ OPEN
ENDED฀ UNILATERAL฀
CONTRACT฀WITH฀A฀hSUPPLEMENTv฀THAT฀COULD฀
BE฀ALTERED฀WITH฀LITTLE฀OR฀NO฀NOTICE�฀-UCH฀
LIKE฀WITH฀&ED%X�S฀DRIVERS�฀!LLSTATE�S฀MO

TIVATION฀FOR฀ITS฀CONVERSION฀FROM฀EMPLOY

EES฀ TO฀ INDEPENDENT฀ CONTRACTOR฀ AGENTS฀ IS฀
MULTIFACETED�฀4HE฀lNAL฀IMPETUS฀FOR฀!LL

STATE฀CONVERTING฀ITS฀EMPLOYEE฀AGENTS฀WAS฀
LIKELY฀DUE฀TO฀A฀COMBINATION฀OF฀POTENTIAL฀
INROADS฀BY฀ ITS฀COMPETITION฀AND฀MULTIPLE฀
LAWSUITS฀RELATING฀TO฀THE฀TAX฀STATUS฀OF฀EM

PLOYEE฀AGENTS�฀MANY฀OF฀WHOM฀WERE฀lLING฀
3CHEDULE฀#�S฀WITH฀THEIR฀TAX฀RETURNS�฀

4HEN฀RECENTLY฀HIRED฀PRESIDENT฀%D฀,ID

DY฀ HAD฀ PREVIEWED฀ HIS฀ MANAGEMENT฀ STYLE฀
AT฀3EARS฀WHEN฀HE฀TERMINATED฀TENURED฀EM

PLOYEES฀AND฀HIRED฀THEM฀BACK฀AS฀PART
TIM

ERS�฀4HIS฀MOVE฀ALONE฀SAVED฀3EARS฀MILLIONS฀
OF฀ DOLLARS฀ IN฀ HEALTH฀ INSURANCE�฀ PENSIONS�฀
���K฀PLANS฀AND฀ASSOCIATED฀EMPLOYEE฀PERKS�฀
-R�฀,IDDY฀CHOSE฀TO฀DUPLICATE฀HIS฀PRIOR฀EF

FORTS฀AT฀3EARS฀AND฀ROLLED฀OUT฀AN฀EMPLOYEE

TO
INDEPENDENT฀CONTRACTOR฀CONVERSION฀JUST฀
AS฀SOON฀AS฀HE฀COULD�฀

7HILE฀THIS฀MOVE฀ASSURED฀SHAREHOLDERS฀
OF฀A฀LEANER฀OVERHEAD�฀IT฀LEFT฀SOME฀!LLSTATE฀
MANAGERS฀WITH฀DOUBTS฀ABOUT฀THE฀EFlCACY฀OF฀
THIS฀NEW฀AGENCY฀MODEL�฀#LEARLY�฀THE฀COM

PANY฀DID฀NOT฀WANT฀������฀NEWLY฀MINTED฀
INDEPENDENT฀ CONTRACTOR฀ AGENTS฀ RUNNING฀
AMOK�฀%D฀,IDDY฀WAS฀ CONlDENT฀ THE฀OUT

COME฀ WOULD฀ BE฀ OTHERWISE฀ AND฀ FOR฀ GOOD฀
REASON�฀0ERHAPS฀HE฀WAS฀CUNNING฀ENOUGH฀TO฀
UNDERSTAND฀THAT฀HE฀COULD฀ULTIMATELY฀KEEP฀
EMPLOYEE
LIKE฀CONTROLS฀IN฀PLACE฀BY฀RETAIN

ING฀THE฀COMPANY�S฀HUGE฀ARSENAL฀OF฀MANAG

ERS฀TO฀ADMINISTER฀THE฀COMPANY�S฀EDICTS�฀)F฀
THAT฀WAS฀THE฀CASE�฀HE฀SUCCEEDED�฀

5LTIMATELY฀ THEREFORE�฀ ONE฀ MUST฀ AS

SUME฀ IT฀ IS฀ THE฀ OVERWHELMING฀ NECESSITY฀
FOR฀CONTROL฀THAT฀OVERCAME฀!LLSTATE�S฀COR

PORATE฀ SENSIBILITIES�฀ "ECAUSE฀ THE฀ AGENT฀
EMPLOYEES�฀ CONTROLS฀WERE฀ SO฀DEEPLY฀EM

BEDDED�฀ THE฀ COMPANY฀ HAD฀ NO฀ DESIRE฀ TO฀
CONVERT฀ ITS฀ LONG
STANDING฀CORPORATE฀CUL

TURE฀ TO฀ ACCOMMODATE฀ AN฀ INDEPENDENT฀
CONTRACTOR฀MODEL�฀!LSO฀ENDEMIC฀TO฀!LL

STATE�S฀QUANDARY฀IS฀ITS฀FRIGHTENINGLY฀SHORT฀

HIRING฀ PROCESS฀ AND฀ A฀ CERTAIN฀ FEAR฀ THAT฀ A฀
NEWLY฀HIRED฀AGENT฀MIGHT฀NOT฀BE฀CAPABLE฀
OF฀ LIVING฀UP฀ TO฀ ITS฀ EXPECTATIONS�฀!S฀ EM

PLOYEES�฀AGENTS฀CAN฀BE฀EASILY฀ TERMINATED฀
FOR฀FAILURE฀TO฀PERFORM�฀!S฀)23฀APPROVED฀
INDEPENDENT฀ CONTRACTORS�฀ A฀ DIFFERENT฀ SET฀
OF฀STANDARDS฀FOR฀EXPECTATIONS฀AND฀TERMI

NATION฀PROCESSES฀PRECLUDES฀!LLSTATE�S฀PRE

VIOUS฀ MANAGEMENT฀ STYLE�฀ !DDITIONALLY�฀
!LLSTATE฀NEVER฀FULLY฀TRANSITIONED฀ITS฀MAN

AGERS฀AWAY฀FROM฀THEIR฀HANDS
ON�฀CONTROL

LING฀ STYLE฀ OF฀ MANAGEMENT�฀ 3IMPLY฀ PUT�฀

!LLSTATE฀WAS฀MANDATED฀TO฀CHANGE�฀BUT฀IT฀
COULD฀NEVER฀ABANDON฀WHAT฀FOR฀THEM฀WAS฀
THE฀ONLY฀THING฀IT฀KNEW�฀!ND฀AS฀OF฀TODAY�฀
MANAGERS฀ARE฀EVEN฀MORE฀BRAZEN�฀

5NDERSTANDING฀THAT฀THERE฀IS฀A฀PROBLEM฀
IS฀PART฀OF฀IMPLEMENTING฀A฀SOLUTION�฀,IKE

LY�฀ THERE฀ ARE฀ MEMBERS฀ OF฀ !LLSTATE฀ MAN

AGEMENT฀ SHAKING฀ THEIR฀ HEADS฀ IN฀ DENIAL฀
OVER฀THIS฀ARTICLE�฀!ND฀JUST฀AS฀SURELY�฀THERE฀
ARE฀AGENTS฀WHO฀MAY฀DOUBT฀THE฀EXTENT฀OF฀



THE฀PROBLEM�฀-AKE฀NO฀MISTAKE฀ABOUT฀IT�฀
THE฀LEVEL฀OF฀CONTROL฀&ED%X฀EXERTS฀OVER฀ITS฀
DRIVERS฀IS฀A฀PALE฀SHADE฀OF฀GRAY฀COMPARED฀
TO฀CONTROLS฀!LLSTATE฀EXERTS฀OVER฀ITS฀AGENTS�฀
&ED%X฀DRIVERS฀HAVE฀THEIR฀ISSUES฀TO฀BE฀CER

TAIN�฀"UT฀VIRTUALLY฀EVERY฀ASPECT฀OF฀AN฀!LL

STATE฀AGENT�S฀JOB฀HAS฀BEEN฀CONVERTED฀BACK฀
TO฀THE฀DAYS฀OF฀EMPLOYEE฀STATUS�฀#ERTAINLY฀
THE฀)23฀WILL฀BE฀EVALUATING฀MANY฀CORPO

RATIONS฀ IN฀ THE฀ COMING฀ MONTHS�฀ !LLSTATE฀
INCLUDED�฀!LLSTATE฀AGENTS฀CAN฀BECOME฀IN

VOLVED฀ BY฀ SIMPLY฀ RETAINING฀ EMAILS฀ FROM฀
MANAGERS�฀ !GENTS฀ SHOULD฀ BECOME฀ MORE฀
INFORMED฀ BY฀ REVIEWING฀ THE฀ )23฀ GUIDE

LINES฀FOR฀ INDEPENDENT฀CONTRACTORS�฀&ROM฀
A฀NON
!LLSTATE฀ COMPUTER�฀ AGENTS฀ CAN฀DO฀
A฀ '//',%฀ SEARCH฀ ON฀ SUCH฀ TOPICS฀ AS฀
h)23฀lNES฀&ED%Xv�฀h&ED%X฀DRIVERS�฀LAW

SUITv฀AND฀h)23฀INDEPENDENT฀CONTRACTOR�v฀
3UCH฀SEARCHES฀WILL฀YIELD฀A฀ LARGE฀AMOUNT฀
OF฀ INFORMATION�฀ .ATURALLY�฀ THE฀ COMPANY฀
WOULD฀PREFER฀THAT฀AGENTS฀DON�T฀SEE฀IT�฀"UT฀
AS฀ALWAYS�฀KNOWLEDGE฀IS฀POWER�฀5SE฀IT�

!GENTS฀ SHOULD฀ DEMAND฀ A฀ TRUE฀ INDE

PENDENT฀ CONTRACTOR฀ AGREEMENT฀ LIKE฀ THE฀
3TATE฀ &ARM฀ CONTRACT�฀ 4HEIR฀ CONTRACT฀ IS฀
BILATERAL�฀STAPLED�฀DEVOID฀OF฀QUOTAS�฀OFlCE฀
HOUR฀REQUIREMENTS฀AND฀CONFORMS฀TO฀)23฀

STANDARDS�฀5NLESS฀AND฀UNTIL฀THE฀UNILATERAL฀
CONTRACT฀IS฀ELIMINATED�฀AGENTS฀WILL฀NOT฀BE฀
TRULY฀INDEPENDENT�฀!GENTS฀MAY฀ALSO฀WISH฀
TO฀CONTACT฀THE฀)23฀ON฀THEIR฀OWN�฀/N฀THE฀
STATE฀ LEVEL�฀ AGENTS฀ CAN฀ INQUIRE฀ WITH฀ THE฀
ATTORNEY฀ GENERAL�S฀ OFlCE฀ TO฀DETERMINE฀ IF฀
THERE฀ARE฀SPECIAL฀RULES฀OR฀LAWS฀PERTAINING฀
TO฀ INDEPENDENT฀ CONTRACTORS฀ AND฀ IF฀ THEIR฀
STATE฀USES฀THE฀1UESTIONABLE฀%MPLOYMENT฀
4AX฀0RACTICE฀�1%40	�

0URSUING฀ A฀ LEGAL฀ REMEDY฀ IS฀ NEVER฀
EASY�฀BUT฀IT฀IS฀A฀PROCESS฀THAT฀CAN฀BE฀WON�฀
)F฀ ENOUGH฀ PRESSURE฀ IS฀ BROUGHT฀ TO฀ BEAR�฀
IF฀ ENOUGH฀ LIGHT฀ IS฀ SHED฀ ON฀ THIS฀ ISSUE�฀ IF฀
ENOUGH฀AGENTS฀STAND฀UP฀FOR฀THEIR฀RIGHTS�฀
THEN฀ CHANGE฀ CAN฀ OCCUR�฀ !BOVE฀ ALL฀ ELSE�฀
AGENTS฀ NEED฀ TO฀ COMMUNICATE฀ WITH฀ ONE฀
ANOTHER�฀ SHARE฀ EXPERIENCES�฀ SHARE฀ INFOR

MATION�฀ AND฀ DOCUMENT฀ EVERYTHING฀ !LL

STATE฀MANAGEMENT฀SENDS฀TO฀THEM�฀

)N฀ ORDER฀ TO฀ BE฀ INDEPENDENT�฀ AGENTS฀
MUST฀ACT฀ INDEPENDENT฀AND฀BE฀ TREATED฀AS฀
INDEPENDENT�฀ 4HE฀ NEXT฀ TIME฀ YOU฀ GET฀ A฀
WARNING฀ LETTER�฀OR฀ THE฀NEXT฀ TIME฀A฀MAN

AGER฀EMAILS฀YOU฀ABOUT฀YOUR฀YEAR
TO
DATE฀
PERFORMANCE�฀REMEMBER฀THAT฀YOU฀ARE฀NOT฀
INDEPENDENT�฀4HE฀NEXT฀TIME฀YOU฀SIT฀DOWN฀
FOR฀ YOUR฀ ANNUAL฀ REVIEW�฀ OR฀ GET฀ AN฀ EMAIL฀

REMINDING฀YOU฀THAT฀YOU฀MUST฀KEEP฀YOUR฀
OFlCE฀ OPEN฀ THE฀ DAY฀ AFTER฀4HANKSGIVING฀
OR฀ ON฀ #HRISTMAS฀ %VE�฀ OR฀ GET฀ AN฀ EMAIL฀
REMINDING฀YOU฀ TO฀ FORWARD฀YOUR฀PHONES�฀
YOU฀ARE฀NOT฀INDEPENDENT�฀

)NDEPENDENT฀CONTRACTORS฀DO฀NOT฀HAVE฀
MANDATED฀OFlCE฀HOURS�฀QUOTAS�฀OR฀MAN

DATORY฀SALES฀MEETINGS�฀)NDEPENDENT฀CON

TRACTORS฀ARE฀NOT฀GROUPED฀INTO฀TEAMS�฀AND฀
DO฀NOT฀HAVE฀TO฀SELL฀INSURANCE฀PRODUCTS฀IN฀
ORDER฀TO฀HELP฀MANAGERS฀MAKE฀BONUSES�

)N฀CONCLUSION�฀)฀LEAVE฀YOU฀WITH฀A฀lNAL฀
DIRECT฀QUOTE฀FROM฀THE฀)23฀0RIVATE฀,ETTER฀
2ULING฀TO฀!LLSTATE�

h0ART฀)6
!PPLICATION฀ OF฀ THE฀ ,AW฀ TO฀ THE฀ �REDACTED	฀
!GENT฀0ROGRAM
)N฀CONTRAST�฀�REDACTED	฀!GENTS฀ IN฀THE฀INDE

PENDENT฀ CONTRACTOR฀ PHASE฀ OF฀ THE฀ PROGRAM฀
WILL฀NOT฀BE฀SUBJECT฀TO฀�REDACTED	฀SUPERVISION฀
OR฀REVIEW�฀NOR฀WILL฀THEY฀BE฀REQUIRED฀TO฀FOL

LOW฀ �REDACTED	฀ INSTRUCTIONS�฀ ATTEND฀ MEET

INGS฀OR฀MEET฀ANY฀QUOTAS�฀2ATHER�฀THE฀DETAILS฀
OF฀THEIR฀DAILY฀ACTIVITIES฀WILL฀BE฀LEFT฀ENTIRELY฀
WITHIN฀ THE฀ SCOPE฀ OF฀ THEIR฀ OWN฀ PROFESSIONAL฀
JUDGMENT

฀A฀FACTOR฀CRUCIAL฀TO฀THE฀lNDING฀OF฀
AN฀INDEPENDENT฀CONTRACTOR฀STATUS�v


