
7h7HEN EMPLOYERS HIRE A WORK FORCE�
A FUNDAMENTALPRELIMINARYDECISIONWITH
SERIOUS ECONOMIC REPERCUSSIONS MUST BE
MADE� !RE WORKERS EMPLOYEES OR INDE
PENDENTCONTRACTORS�v4HISOPENINGSTATE
MENTISFROMA$EC��������,AW�COMAR
TICLEWRITTENBY#ARLA2OZYCKIAND$ARREN
-UNGERSONENTITLEDh-ISCLASSIlCATIONOF
)NDEPENDENT#ONTRACTORSAND%MPLOYEES
#AN"E%XPENSIVE�v

4HE FOCUS OF THE ,AW�COM ARTICLE
IS THE LEGAL BATTLE BEING WAGED AGAINST
&ED%X BY ITS hINDEPENDENT CONTRACTORv
'ROUND�(OME $ELIVERY DRIVERS� !T IS
SUE ISACLASSACTION LAWSUITENCOMPASS
INGAPPROXIMATELY������CURRENT&ED%X
'ROUND�(OME $ELIVERY DRIVERS AND

POSSIBLY ASHIGHAS������ FORMERDRIV
ERS�4HECASEREVOLVESAROUNDWHETHEROR
NOT'ROUNDAND(OME$ELIVERYDRIVERS
AREINDEPENDENTCONTRACTORSASLABELEDBY
&ED%X�OREMPLOYEESDISGUISEDAS INDE
PENDENTCONTRACTORS�!SWEWILLSEE�THIS
CONTENTIOUSISSUEHASPRODUCEDASEESAW
BATTLEWITHAlNALOUTCOMEYETTOBEDE
TERMINED�

7ITHITSGENESISIN�����CURRENTAND
FORMER INDEPENDENT CONTRACTOR &ED%X
DRIVERS BANDED TOGETHER TO lLE A CLASS
ACTIONLAWSUITAGAINSTTHEIRPARENTCOM
PANYDEMANDINGTREATMENTEQUALTOTHAT
OF THEIR EMPLOYEE COUNTERPARTS� )N THE
ENSUING YEARS OF LITIGATION� SEVERAL LEGAL
MILESTONES HAVE BEEN PASSED� BUT NONE

WASMORE IMPORTANTTOTHEDRIVERSTHAN
THERULINGIN�����/N/CTOBER��������
*UDGE2OBERT-ILLERFROMTHE5�3�$IS
TRICT #OURT OF .ORTHERN )NDIANA lNALLY
CERTIlEDTHECLASSGIVING&ED%XITSMOST
SERIOUSLEGALSETBACKCONCERNINGTHECASE
UPTOTHATPOINT�

3UBSEQUENT TO THE CERTIlCATION OF
THE CLASS ACTION LAWSUIT�,YNN2OSSMAN
&ARIS� THE LEAD COUNSEL REPRESENTING THE
&ED%X DRIVERS� QUICKLY ISSUED THE FOL
LOWING STATEMENT� h4HIS IS A LANDMARK
DECISIONFORWORKERSEVERYWHERESERVING
UNDER SHAM INDEPENDENT CONTRACTOR AR
RANGEMENTSSUCHASTHEONEEXPLOITEDBY
&ED%X�v &ED%X RESPONDED BY SAYING IT
WOULDAPPEALTHERULING�

4HEN ON $ECEMBER ��� ����� THE
5�3� )NTERNAL 2EVENUE 3ERVICE HANDED
&ED%X A SECOND� MORE SERIOUS BLOW
WHENITLEVIED����MILLIONINlNESAND
PENALTIES RELATED TO &ED%X�S SCHEME OF
MISCLASSIFYING ITS 'ROUND AND (OME
$ELIVERYDRIVERSASINDEPENDENTCONTRAC
TORSINSTEADOFEMPLOYEES�4HE)23AUDIT�
WHICHCONCLUDEDINLATE�����STATEDTHAT
h&ED%X 'ROUND�S PICKUPANDDELIVERY
OWNEROPERATORS SHOULD BE RECLASSIlED
ASEMPLOYEESFORFEDERALEMPLOYMENTTAX
PURPOSES�v&ED%X�SSUBSEQUENTlLINGWITH
THE 3ECURITIES AND %XCHANGE #OMMIS
SION�3%#	ACKNOWLEDGEDTHAT�ALTHOUGH
THEINITIALRULINGWASRELATEDTOTHE����
TAX YEAR� THE )23 IS LOOKING AT THENEXT
SEVERAL YEARS AS WELL� )NDUSTRY ANALYSTS
CLOSETO&ED%XESTIMATEAPOTENTIAL)23
lNEOFOVER��BILLION�&ED%XCONTINUES
TOSTATETHATITFEELSAN)23SANCTIONWILL
BEULTIMATELYREVERSEDBUT� INTERESTINGLY�
BEGAN TO MAKE CHANGES TO ITS 'ROUND
AND (OME DELIVERY OPERATIONS IN #ALI
FORNIA�

4HE FOLLOWING IS A STATEMENT POSTED
BYATTORNEYS FOR THECLASSACTION LAWSUIT
ONITS7EBSITE�&EDEXDRIVERSLAWSUIT�COM�

$ELIBERATELY-ISCLASSIlED�
7HAT!LLSTATE(AS)N#OMMON7ITH&ED%X



h&ED%X�SPRACTICEOFAVOIDINGTAXLIABILI
TIESANDFOISTINGITSOPERATINGCOSTSONTO
ITS DRIVERS HAS BEEN UNDER CONTINUOUS
ATTACK AT THE STATE AND FEDERAL LEVEL FOR
SEVERALYEARS�v!CCORDINGTOTHELAWSUIT�
IF YOUARE A'ROUNDOR(OME$ELIVERY
DRIVER FOR &ED%X� YOU ARE REQUIRED TO
MEETCERTAINQUOTASFORDELIVERYOFPACK
AGES�YOUARETOLDHOWTOMAINTAINYOUR
TRUCK�YOUARE TOLDWHOYOUCANHIRE TO
HELPYOUANDEVENHOWTODRESS�&ED%X
CHANGESQUOTASANNUALLYANDIMPLEMENTS
CHANGESTOh0AYMENTPERSTOPvASWELLAS
OVERALLhCOREZONESETTLEMENTPAYMENTS�v
&ED%XDRIVERSMUSTPAYFORALLTRUCKOP
ERATIONANDMAINTENANCEEXPENSESASWELL
ASALLOTHERBUSINESSOPERATIONEXPENSES�
$RIVERS DO NOT HAVE ���+S� HEALTH IN
SURANCE�PENSIONS�ANDARENOTPROTECTED
BY ANY STATE OR FEDERAL REGULATIONS FOR
EMPLOYEES SUCHAS7ORKERS#OMPENSA
TION�UNEMPLOYMENTBENElTSANDFAMILY
MEDICALLEAVE�4HEINDEPENDENTCONTRAC
TORDRIVERSFOR&ED%XWEREINITIALLYHAPPY
WITHTHEIRARRANGEMENT�BUTBECAMEIN
CREASINGLYAWAREOFTHELACKOFDIFFERENCE
BETWEEN THEIR OPERATIONAL REQUIREMENTS
ANDTHATOFTHEIREMPLOYEECOUNTERPARTS�
7HENTHESAMECONTROLSEXERTEDONEM
PLOYEEDRIVERSMIGRATEDOVERTOTHEINDE
PENDENTDRIVERS�THEYBEGANTHEIREFFORTS
TOGAINEMPLOYEESTATUS�

)NCONTRASTTOTHEIRINDEPENDENTCON
TRACTOR COUNTERPARTS� &ED%X EMPLOYEE
DRIVERS OPERATE TYPICALLY IN MAJOR MET
ROPOLITANAREAS�&ED%XEMPLOYEEDRIVERS
RECEIVEMANYSTANDARDEMPLOYEEBENElTS
ASWELLASALLTHEGOVERNMENTPROTECTIONS
AFFORDED EMPLOYEE STATUS� %MPLOYEE
DRIVERSMUSTMEETQUOTASFORPICKUPAND
DELIVERY TIMES� 4HEY ARE COMPENSATED
HOURLY�BUTCANALSOEARNMOREVIAAhBO
NUSv STRUCTURE� "Y IMPLEMENTING BOTH
EMPLOYEE AND INDEPENDENT CONTRACTOR
DELIVERY METHODS� &ED%X RETAINS THE
PROlTABILITYOFUSINGEMPLOYEEDRIVERSIN
DENSELYPOPULATEDAREASANDTHEABILITYTO
COSTSHIFT EXPENSES TO THE INDEPENDENT
RURALDRIVERS�#LEARLYTHEABILITYTOAVOID
EXPENSES LIKE PAYROLL TAXES� EMPLOYEE
BENElTS AND PROlT SHARING AIDS &ED%X
INRETAININGITSCOMPETITIVEEDGEINAREAS
WHERE PAYING EMPLOYEE EXPENSES COULD
CAUSEITTOBEUNCOMPETITIVE�!CCORDING
TO THE LAWSUIT AND THE )23 RULING� THE
PROBLEMFOR&ED%XISTHATIT�SREAPINGTHE

BENElTSOFTREATINGCERTAINDRIVERSASIN
DEPENDENTFORTAXPURPOSESBUTCONTROL
LINGTHESESAMEDRIVERSASEMPLOYEES�

4HENEWSGOTEVENWORSE FOR&ED%X
WHENTHE#ALIFORNIA3UPREME#OURTUP
HELD AN APPEAL FOR A SIMILAR COMPLAINT
IN%STRADAVS�&ED%X'ROUND�4HERE THE
COURT FOUND THAT &ED%X DRIVERS WERE
INDEED MISCLASSIlED AS INDEPENDENT
CONTRACTORS STATING THAT &ED%X 'ROUND
hPURPOSEFULLYCREATEDCONTROLSOFANEM
PLOYEE NATUREv AND IN SUMMARY STATED�
h7E AFlRM THElNDING THAT THEDRIVERS
ARE EMPLOYEES�v 4HIS LATEST RULING ALSO
BUTTRESSESDECISIONSFROM-ASSACHUSETTS
ANDTHE.ATIONAL,ABOR2ELATIONS"OARD�
EACHlNDING&ED%XINVIOLATIONFORMIS
CLASSIlCATIONOFITSINDEPENDENTCONTRAC
TORDRIVERS�)NTHEIR$ECEMBER�������
,AW�COM ARTICLE� -S� 2OZYCKI AND -R�
-UNGERSON SUMMARIZE THE RULING FUR
THERWHEN THEY STATE�h.OTWITHSTANDING
THAT&ED%XDRIVERSEXECUTEDANONNEGO
TIABLE0ICKUP AND$ELIVERY#ONTRACTOR
/PERATING!GREEMENT�WHICH IDENTIlED
THEDRIVERASAN@INDEPENDENTCONTRACTOR�
ANDNOTASAN@EMPLOYEE�FORANYPURPOSE�
THE TRIAL COURT FOUND THE DRIVERS WERE
EMPLOYEESANDTHEREFOREHADTHERIGHTTO
BE REIMBURSED FOR THEIR EXPENSES�v 4HE
COURT�S RULING WAS INTENDED TO SEND THE
FOLLOWINGMESSAGETO&ED%X�*USTBECAUSE
YOUCLASSIFYAWORKERAShINDEPENDENTvIT
DOESN�TMAKEITSOUNLESSYOUTREATTHEM
AShINDEPENDENT�v

/N /CTOBER ��� ����� RETIRED STATE
3UPERIOR #OURT *UDGE 7ILLIAM #AHILL�
ACTING AS A COURT APPOINTED OFlCIAL�
AWARDED ABOUT ��� #ALIFORNIA &ED%X
DRIVERS�����MILLIONINTHEIRQUESTTOBE
REIMBURSEDFORhEMPLOYEESTYLEvEXPENSES
WHILE BEING MISCLASSIlED AS INDEPEN
DENT CONTRACTORS� 4HESE EXPENSES� SUCH
ASUNIFORMS�FUELANDTRUCKMAINTENANCE�
HAD LONG BEEN REIMBURSABLE TO EM
PLOYEE DRIVERS� BUT NOT TO THE INDEPEN
DENT CONTRACTORDRIVERS�&ED%X STATED IT
WOULDREVIEWTHERULINGANDHADINITIALLY
OBJECTED TO �� MILLION OF THE EXPENSES�
#AHILL STATED THAT ONLY ������� OF THAT
OBJECTEDAMOUNTWOULDBEDENIED�4HEN
ON$ECEMBER�������&ED%XAGREEDTO
SETTLETHE#ALIFORNIADISPUTEFORAWHOP
PING ����� MILLION� &ED%X SPOKESMAN

-AURY ,ANE STATED THAT THE SETTLEMENT
WOULDNOTAFFECTTHECOMPANY�SRELATION
SHIPWITHITS#ALIFORNIANETWORKOFINDE
PENDENTCONTRACTORSANDTHAT&ED%XWAS
hPLEASED TO PUT THE MATTER BEHIND US�v
4HE���DRIVERSINVOLVEDINTHECASEWILL
RECEIVEMONETARYDAMAGESRANGINGFROM
������TO���������

"ECAUSETHISCASEISDIRECTLYRELATEDTO
THELARGERCLASSACTIONCASE�COMPLETIONOF
THE#ALIFORNIASETTLEMENTANDTHERESULT
INGMOMENTUMSHOULDHAVEASIGNIlCANT
IMPACTONFUTURESETTLEMENTS�)NTERESTIS
EXTRAORDINARILY HIGH AT THIS POINT� WITH
FEWERTHAN���DRIVERSOPTINGOUTOFTHE
NATIONWIDEACTION�4HISISEXTRAORDINARY
CONSIDERING MORE THAN ������ CURRENT
ANDFORMERDRIVERSHAVEBEENNOTIlED�

/N /CTOBER ��� ����� THE )23 AN
NOUNCEDTHEWITHDRAWALOFITSINITIAL����
MILLIONASSESSMENTFORBACKTAXESFORTHE
���� TAX YEAR� BUT IS CONTINUING TO AU
DIT&ED%X FOR YEARS ���� THROUGH�����
7HILE THE WITHDRAWAL OF THE lNE WAS
INITIALLYTHOUGHTTOBOLSTERMANAGEMENT�S
CLAIMTHATITSDRIVERSAREINDEEDINDEPEN
DENT�THESUBSEQUENT�����MILLIONSETTLE
MENTIN#ALIFORNIAAPPEARSTOSUGGESTOTH
ERWISE�(OWEVER�WHILETHEMERITSOFTHE
CASEARESUBSTANTIVEANDCOULDAFFECTSIMI
LAR LAWSUITS� THE )23 MAY BE DISINCLINED
TO lNE &ED%X SO LONG AS IT IS WORKING
TO RESOLVE THE ISSUE� 3IMILAR )23 RULINGS
WHEREAlNE IS LEVIEDANDTHENRETRACTED
ARENOTUNCOMMON�4HISISFREQUENTLYTHE
CASEWITHPUBLICLYTRADEDCOMPANIESSOAS
NOTTOAFFECTTHEVALUEOFINNOCENTSHARE
HOLDERS�STOCK�)NESPECIALLYEGREGIOUSCAS
ES�HOWEVER�lNESAREIMPOSEDINSPITEOF
SHAREHOLDERCONCERNS�

)NLIGHTOFTHEOVERWHELMINGEVIDENCE
TO THECONTRARY�ONEMUSTASK THEQUES
TIONOFWHY&ED%XTHINKSITCANTREATIN
DEPENDENTCONTRACTORSASEMPLOYEESAND
GETAWAYWITHIT�&ED%XOFlCIALSCONTEND
THAT IT PREVIEWED ITS INDEPENDENT CON
TRACTORMODELWITHTHE)23ANDRECEIVED
APPROVAL TO IMPLEMENT THE PROGRAM�
#OMPANIES OFTEN SEEK RULINGS FROM THE
)23 CALLED h0RIVATE ,ETTER 2ULINGSv IN
ORDER TO AFlRM CONSISTENCY WITH )23



ITUPTHISWAY�h"UTLIKEANALCOHOLICWHO
CAN�TCOMETOGRIPSWITHTHEREALITYOFHIS
PROBLEM� &ED%X REMAINS IN SERIOUS DE
NIALOVERTHISMATTER�v

&ED%X 'ROUND AND (OME $ELIVERY
DRIVERS INITIALLYEMBRACED THEIREMPLOY
MENT MODEL AND GLADLY OPERATED THEIR
BUSINESSES AS INDEPENDENT CONTRACTORS�
(OWEVER� THE ECONOMIC ADVANTAGES EN
JOYEDBYTHEEMPLOYEEDRIVERSCOMBINED
WITHTHEEMPLOYEELIKECONTROLSTHATWERE
FOISTEDUPONTHEM�WASSIMPLYTOOMUCH
TO TAKE FOR THE INDEPENDENT CONTRACTOR
DRIVERS�!FTERALL�THEYTOOKALLTHERISKS�
MADE LESSMONEY� RECEIVED FEWER� IFANY�
BENElTS AND YET STILL WEREN�T ALLOWED TO
RUNTHEIRBUSINESSASTHEYSAWlT�)TWAS
FOR THESE REASONS THE INDEPENDENT CON
TRACTORDRIVERSSOUGHTEMPLOYEESTATUS�

%MPLOYERSREAPGREATBENElTSTHROUGH
THECLASSIlCATIONANDUSEOFINDEPENDENT
CONTRACTORS�$IRECTlNANCIALBENElTSIN
CLUDE SAVINGSOF STATE AND FEDERAL TAXES�
HEALTH INSURANCECOSTS�PENSIONS�UNEM
PLOYMENTBENElTS����+S�OPERATINGEX
PENSESANDCOSTSASSOCIATEDWITHHUMAN
RESOURCESDEPARTMENTSANDOTHERSUPPORT
PERSONNEL� /THER lNANCIAL BENElTS IN
CLUDECOSTSAVINGSASSOCIATEDWITHREDUC
TIONOFMANAGEMENTPOSITIONS�REDUCTION
OFADVERTISINGEXPENSES�ANDELIMINATION
OFOPERATINGEXPENSESLIKERENT�ELECTRIC
ITY� PHONES AND COMPUTERS� #OMPANIES
WHOUSE INDEPENDENT CONTRACTORS RETAIN
A HUGE lNANCIAL ADVANTAGE OVER THEIR
COMPETITORSWHODONOT�4HEDANGEROUS
hmIPSIDEvOFUSINGINDEPENDENTCONTRAC
TORSISIMPROPERCLASSIlCATION�WHICHEX
POSESBOTHTHECOMPANYANDTHEWORKER
TO POTENTIAL STATE AND FEDERAL lNES FOR
FAILURE TO PROPERLY lLE TAX RETURNS�4HIS
FACTISNOTLOSTONTHE)23ASWELLASTHE
5�3�3ENATE�,AST YEAR� THE5�3�3ENATE
INTRODUCED THE )NDEPENDENT #ONTRAC
TOR 0ROPER #LASSIlCATION !CT OF ����
�)#0#!	�"OTHTHE5�3�3ENATEANDTHE
)23RECOGNIZE THE SEVERITYOF THEPROB
LEMANDAREWORKINGWITHVARIOUSSTATES
TOIMPLEMENTSTATUTESAIMEDATCATCHING
COMPANIESWHOIMPROPERLYCLASSIFYINDE
PENDENTCONTRACTORS�

-ISCLASSIlCATIONOFEMPLOYEESAS IN
DEPENDENTCONTRACTORSISNOTANEWISSUE

TOTHE)23�)NTHEPAST�INDIVIDUALWORK
ERSHAVEHADTHEABILITYTORECEIVEAN)23
RULING ON THEIR EMPLOYMENT STATUS BY
SUBMITTINGTHEFORM33��"UTTHEBIGGER
PROBLEM BEING ADDRESSED BY THE &ED%X
RULINGHASTODOWITHCORPORATIONSKNOW
INGLY MISCLASSIFYING AN ENTIRE INDEPEN
DENT CONTRACTOR WORKFORCE OR USING AN
INDEPENDENTCONTRACTORMODEL THATVIO
LATESFEDERALANDORSTATEREGULATIONS�)23
OFlCIALS ACKNOWLEDGE THAT THIS PROBLEM
HAS BEEN GIVEN NEW EMPHASIS AND WILL
BE A SEMINAL ISSUE GOING FORWARD� /NE
SUCHEXAMPLEOFTHISNEWTHINKINGATTHE
)23ISAPROGRAMWHICHBEGANLASTYEAR�
)N.OVEMBER�����THE)23AND��STATE
GOVERNMENTAGENCIESBEGANIMPLEMENT
ING THE 1UESTIONABLE %MPLOYMENT4AX
0RACTICE �1%40	� 4HE FOLLOWING QUOTE
IS FROM THE )23 7EBSITE� h4HE 1%40
INITIATIVE IS A COLLABORATIVE� NATIONWIDE
PROGRAMSEEKINGTOIDENTIFYEMPLOYMENT
TAXSCHEMESANDILLEGALPRACTICESANDIN
CREASE VOLUNTARY COMPLIANCE WITH EM
PLOYMENTTAXRULESANDREGULATIONS�v

+ATHY0ETRONCHAK�#OMMISSIONERFOR
THE )23 3MALL BUSINESS�3ELF %MPLOYED
$IVISION� STATED� h#OMBINING RESOURCES
WILLHELP THE )23AND THE STATES REDUCE
FRAUDULENT lLINGS� UNCOVER EMPLOYMENT
TAXAVOIDANCESCHEMESANDENSUREPROPER
WORKER CLASSIlCATION�v !T HAND ARE BIL
LIONSOFDOLLARS IN LOST TAX REVENUESAND
SIMULTANEOUSBILLIONSOFDOLLARSINQUES
TIONABLE PROlTS FOR THE COMPANIES THAT
MISCLASSIFYTHEIRWORKERS�,OOKINGATEI
THER SIDEOF THEEQUATIONONECANEASILY
SEETHE)23�SMOTIVATION�

"ACKINTHEYEAR����WHEN!LLSTATE
CONVERTEDTHEVASTMAJORITYOF ITSENTIRE
SALES FORCE FROM EMPLOYEE TO INDEPEN
DENTCONTRACTORSTATUS�ITDIDSOASARESULT
OF A SERIES OF EVENTS� BOTH EXTERNAL AND
INTERNAL� .OTWITHSTANDING AN IMMENSE
LOGISTICALPROCESS�!LLSTATEAPPARENTLYAC
COMPLISHEDTHETRANSITIONINRECORDTIME�
TAKINGONLYABOUTTWOYEARSFROMSTARTTO
lNISH�7HEN!LLSTATEHELDCOUNTRYWIDE
MEETINGSROLLINGOUTTHECONVERSIONPRO
CESS�AGENTSWEREBARELYABLETOCATCHTHEIR
BREATH AFTER HEARING THE ANNOUNCEMENT
THATTHEYWEREGOINGTOBEINDEPENDENT
CONTRACTORS� !LLSTATE OPENLY REMINDED

REGULATIONS�)TISIMPORTANTTOUNDERSTAND
THATWHILE0RIVATE,ETTER2ULINGSARENOT
lLED BY COMPANIES ANONYMOUSLY� THEY
ARE REPORTED ANONYMOUSLY� !LTHOUGH
NOT LEGAL RULINGS IN THE SENSE THAT THEY
COMEFROMTHEGOVERNMENT�0RIVATE,ET
TER2ULINGSAIDBUSINESSESININTERPRETING
TAX LAW AS IT APPLIES TO A SPECIlC SITUA
TION� &ED%X RECEIVED WHAT IT THOUGHT
WASATACITAPPROVALANDIMPLEMENTEDA
MAMMOTHCHANGETOITSDELIVERYSYSTEM�
&AILINGTOREALIZEJUSTHOWhINDEPENDENTv
ITSINDEPENDENTCONTRACTORDRIVERSHADTO
BETREATED�&ED%XIMMEDIATELYBEGANTO
IMPLEMENTMANYOFTHESAMECONTROLSIT
USEDWITHITSEMPLOYEEDRIVERS�#ERTAINLY
ITWASIMPORTANTFOR&ED%XTORETAINCON
TROLOVERITSDELIVERYSYSTEM�BUTITFAILED
TOREALIZETHATINDOINGSO�ITIMMEDIATELY
CONVERTED ITS INDEPENDENT CONTRACTORS
BACKTOEMPLOYEESTATUS�

#ENTRAL TO&ED%X�SORANYOTHERCOM
PANY�SABILITY TODIRECT THEOUTCOMEOF ITS
BUSINESSOPERATIONS�ARETHECONTROLSITIN
STITUTES�7ITHANEMPLOYEEBASEDBUSINESS�
DIRECTIVES�CONTROLS	ARECONVEYEDTHROUGH
EMPLOYMENT CONTRACTS� MEMOS� CONTRACT
CHANGESFROMCORPORATEOFlCERS�ANDWRIT
TENORVERBALORDERSFROMMANAGERS�%M
PLOYEESARESUBJECTEDTOREVIEWSANDTHEIR
PERFORMANCES ARE COMPARED TO EXPECTED
GOALS�&ED%XEMPLOYEESSUBMITDAILYDELIV
ERYSHEETS�DRIVERLOGS�FUELRECEIPTS�INSPEC
TIONANDSHIPPINGREPORTSANDOTHERREPORTS
ASREQUIREDFROMTIMETOTIME�

7ITHANINDEPENDENTCONTRACTORBASED
BUSINESS�CONTROLSMAYNOTBEUSEDFORANY
ASPECTOFTHEWORKER�SDAYINCLUDING�BUT
NOT LIMITED TO� PROCESSES EMPLOYED TO
ACCOMPLISH ASSIGNED TASKS� TOOLS �UNLESS
SPECIlC TO THE PRODUCT BEING PRODUCED	�
REQUIREMENTSTOPRODUCEREPORTS�SUBMIS
SIONTOPERFORMANCEREVIEWS�WHENTOPER
FORM TASKS�WHERE TOPERFORM TASKS� AND
REQUIREMENTSTOMEETQUOTAS�

&ED%X�SINDEPENDENTCONTRACTORDRIV
ERSWEREREQUIREDTOSUBMITSUBSTANTIALLY
THE SAME TYPE AND QUANTITY OF REPORTS
ASEMPLOYEEDRIVERS�3IMPLYPUT�&ED%X
WANTED THE BENElTS OF CONTROL WITHOUT
THEASSOCIATEDCOSTS�&ED%X�SEAGERNESSTO
USEINDEPENDENTCONTRACTORSISALSOBASED
INPARTBYITSUNWILLINGNESSTORECOGNIZE
THAT IT WAS DOING SOMETHING WRONG� )N
HISARTICLEOF!PRIL��������#.3.EWS�
COMCOMMENTATOR#HUCK-UTHSUMMED



AGENTS THAT THEY WOULD BE INDEPENDENT
CONTRACTORS ANDNO LONGERHAVEMANAG
ERS�!GENTSWERECONGRATULATEDON THEIR
NEW CAREER PATH AS AGENCY OWNERS AND
URGED TO IMMEDIATELY BEGIN ACTING LIKE
THE ENTREPRENEURS !LLSTATE KNEW THEY
COULD BE�4HE COMPANY EVEN CAUTIONED
ITSNEWLYFORGEDBUSINESSOWNERSNOTTO
RELYUPONTHEIRhOLDvMANAGERSFORBUSI
NESS DECISIONS� .OW THAT AGENTS WERE
INDEPENDENT�THEIRNEWPOINTOFCONTACT
WOULDBEA-ARKET"USINESS#ONSULTANT
�-"#	WHOCOULDONLYOFFERhASSISTANCEv
TOTHEM�!RMEDWITHTHISNEWPROSPEC
TIVE� AGENTS RETURNED TO THEIR OFlCES TO
BEGINANEWCHAPTERINTHEIRCAREERS�

!TlRSTGLANCE�THEREAPPEAREDTOBEA
SHARPCONTRASTBETWEENTHEIRFORMERJOBS
ASEMPLOYEEAGENTSANDTHEIRFUTUREASIN
DEPENDENTCONTRACTOR%XCLUSIVE!GENTS�
"UT THE LINES OF DEMARCATION FADED
QUICKLY�4ODAY�TENUREDAGENTSCOMPLAIN
THAT THEYARE TREATEDMORE LIKEEMPLOY
EESTHANTHEYWEREBEFORETHECONVERSION�
h)T�S WORSE�v SAID ONE AGENT� hBACK THEN
WEHADAPENSIONPLANAND�IFTHECOMPA
NYWANTEDTOlREYOU�THEREWASANAGENT
REVIEWBOARDPROCESSINPLACE�.OW�THEY
CANlREYOUWITHORWITHOUTREASON�/UR
BOOKSOF BUSINESSWERE SUPPOSED TO RE
PLACE OUR PENSIONS� BUT MANAGERS HAVE
STARTED TO INTERFERE IN THE SALE PROCESS�
WHICHHASLOWEREDTHEVALUEOFOURAGEN
CIES�4HIS ISN�T FAIR BECAUSE FORMANYOF
US�OURBOOKOFBUSINESSISTHEMOSTIM
PORTANTRETIREMENTASSETWEHAVE�v

7ITH THE DEVOLUTION OF THEIR STATUS
COMPLETE� !LLSTATE %XCLUSIVE !GENTS
QUICKLY BECAME INDEPENDENT CONTRAC
TORS IN NAME ONLY� .EW PRODUCTION
QUOTAS WERE INTRODUCED AND ROUTINELY
INCREASED YEAR AFTER YEAR� /THER QUOTAS
WERE INTRODUCED AS WELL� -INIMUM OF
lCEHOURSWEREMANDATED�2EPORTS THAT
AGENTS PREVIOUSLY COMPLETED AND FAXED
TO THEIR MANAGERS WERE NOW AUTOMATED
AND PROVIDED FOR MANAGEMENT�S INSTANT
REVIEW� !GENTS BEGAN RECEIVING EMAILS
URGINGTHEMTOSELLCERTAINQUANTITIESOF
LIFEINSURANCEANDlNANCIALPRODUCTS�.OT
ONLYWERETHESEQUOTASBIGGERTHANEVER
BEFORE�THEYHAVESTEADILYGROWNBYLEAPS
AND BOUNDS ON A REGULAR BASIS� !GENTS
WEREASSIMILATEDINTOGROUPSINSALESTER
RITORIESANDBEGANTORECEIVEEMAILSFROM
MANAGEMENT ALTERNATELY DECRYING THEIR

POOR PERFORMANCE OR PRAISING THEM FOR
BEINGhDISTRICTvLEADERS�

7HENITCAMETIMEFORAGENTSTOHAVE
hCHECKPOINTvMEETINGSWITHTHEIR-ARKET
"USINESS#ONSULTANTS�THEYWERESURPRISED
TO LEARN THEYWEREREQUIREDTOSUBMIT TO
FULLBLOWN ANNUAL PERFORMANCE REVIEWS�
#ONFUSEDBYTHIS�MANYAGENTSATTEMPTED
TOREFUSETOSIGNTHEREVIEWS�STATINGTHEIR
REFUSALWASBECAUSETHEYWERENOWINDE
PENDENT CONTRACTORS� 4HERE HAVE BEEN
REPORTSTHATAGENTSINSOMEMARKETSWERE
GIVENACHOICE�EITHERCOMPLYWITHTHERE
VIEWANDSIGNITORBElRED�

)NTHECASEOFTHE&ED%X'ROUNDAND
(OME $ELIVERY DRIVERS� THE KEY ISSUE IS
THATDRIVERSARESUINGTOREGAINEMPLOYEE
STATUS� &OR THESE DRIVERS IT IS EASY TO SEE
WHY THEY WOULD SO AGGRESSIVELY PURSUE
ATTAINMENTOFEMPLOYEESTATUS�4HEIREM
PLOYEECOUNTERPARTSRECEIVEHIGHEROVERALL
COMPENSATION� DO NOT HAVE TO PAY OUT
OFPOCKET FOR BUSINESSRELATED EXPENSES�
ANDENJOYALLTHEBENElTSASSOCIATEDWITH
BEING AN EMPLOYEE�4HE )23 POSITION IS
THAT&ED%XMAINTAINSAN ILLEGALEMPLOY
MENTSCHEMEBYCOSTSHIFTINGOPERATIONAL
EXPENSESTOWHATAMOUNTSTOANEMPLOYEE
ININDEPENDENTCONTRACTORCLOTHINGWHILE
ITAVOIDSMILLIONSINTAXES�

4HE SITUATION FOR !LLSTATE AGENTS IS
QUITEDIFFERENT�4HEVASTMAJORITYDONOT
WANT TOBE EMPLOYEES�!LL THEYWANT IS
FOR !LLSTATE TO UPHOLD ITS PROMISE THAT
THEYBETREATEDASTRUEINDEPENDENTCON
TRACTORS�7HETHERBYDESIGNORACHANG
INGLEGALLANDSCAPE�ITWASULTIMATELY!LL
STATE THAT CHOSE TO MOVE AWAY FROM AN
EMPLOYEEBASED DISTRIBUTION SYSTEM TO
ONETHATPROMISEDCOMPLETEFREEDOMFOR
ITSAGENTSASINDEPENDENTCONTRACTORS�

!LTHOUGH NOT IMPLEMENTED UNTIL
SEVERAL YEARS LATER� THE GROUNDWORK FOR
!LLSTATE�S CONVERSION TO AN INDEPENDENT
CONTRACTORAGENTMODELBEGANIN.OVEM
BEROF����WHENITSUBMITTEDAREQUEST
FORA0RIVATE,ETTER2ULING�0,2	FROM
THE )23� 4HE )23 RESPONDED VIA 0,2
�������� DATED -ARCH ��� ���� WITH
*AMES,"ROKAWRESPONDINGFORTHE/F
lCEOFTHE!SSISTANT�#HIEF#OUNSEL)23�
4HEENTIRE RULING ISAVAILABLE FOR REVIEW
ON .!0!!�S 7EBSITE� 2EADERS SHOULD

BEAR IN MIND THAT SINCE 0RIVATE ,ETTER
2ULINGS ARE REPORTED ANONYMOUSLY� ANY
LANGUAGE THAT IDENTIlES THE COMPANY
REQUESTING THE RULING IS REDACTED FROM
THE DOCUMENT� 3O� WHILE THE 0,2 THAT
ISPOSTEDONTHE.!0!!7EBSITEDOES
NOT SPECIlCALLY IDENTIFY !LLSTATE� IT HAS
BEENWIDELYBELIEVEDFORYEARS THAT!LL
STATEINITIATEDTHEREQUEST�!LLSTATEAGENTS
WHOHAVEEXAMINEDTHEDOCUMENTHAVE
SAIDTHERECANBELITTLEDOUBTABOUTWHICH
COMPANY IT IS�4O SEE FOR YOURSELF� VISIT
WWW�NAPAAUSA�ORG�

"UTEVENSKEPTICSSHOULDREALIZETHAT�
IF BY SOME SMALL CHANCE THAT THE 0,2
WAS NOT REQUESTED BY !LLSTATE� ITS KEY
POINTS ARE UNDENIABLY APPLICABLE TO ANY
CORPORATIONWHENDETERMININGINDEPEN
DENTCONTRACTORSTATUS�!FTERALL�THE)23
DOESN�TMAKEUPDIFFERENTRULESFORDIFFER
ENTCORPORATIONS�

,ISTEDBELOW�STARTINGWITHTHEOPEN
ING STATEMENT AND PROGRESSING TO THE
BODYOFTHE0,2�AREEXCERPTSFROMTHE
)23RULING�.OTE�3OMEOFTHEIDENTIFY
INGTERMINOLOGYHASBEENREDACTEDBYTHE
)23PURSUANTTOITSRULES�

h4HIS IS IN RESPONSE TO YOUR RULING RE
QUESTDATED.OVEMBER;SIC=�����SUBMITTED
ONBEHALFOF)NSURER�INWHICHRULINGSWERE
REQUESTEDCONCERNINGTHEFEDERALEMPLOYMENT
TAXSTATUSOFINSURANCESALESPERSONSUNDERA
NEWPROGRAMTOBEINSTITUTEDBY)NSURER�v

h4HE0ROGRAMWILLBEGINWITHANEM
PLOYEEPHASETHATWILLLASTFOR;ILLEGIBLE=FULL
MONTHS�v

h7HILEEMPLOYEES�THEAGENTSWILLBESU
PERVISEDANDCONTROLLEDBY)NSURER INTHEIR
DAILYACTIVITIESANDCOMPENSATEDINAMAN
NER THAT IS INTENDEDTO TIDE THEMOVERUN
TIL THEY CAN BE ESTABLISHED AS INDEPENDENT
AGENTS�

4HOSE AGENTS WHO SUCCESSFULLY COMPLETE
THEEMPLOYEEPHASEOFTHE0ROGRAMANDSHOW
OUTSTANDINGENTREPRENEURIALABILITIESWILLBE
OFFEREDTHEOPPORTUNITYTOPARTICIPATEINTHE
INDEPENDENT CONTRACTOR PHASE OF THE 0RO
GRAM�!GENTSINTHEINDEPENDENTCONTRACTOR
PHASE WILL BE FREE TO RUN THEIR AGENCIES IN
VIRTUALLY ANY MANNER THEY CHOOSE WITH NO
DIRECTIONFROM)NSURER�v

h#URRENT AGENTS WHO HAVE SHOWN AN
ABILITYTOOPERATEINDEPENDENTLYWILLBEAL
LOWEDTOPARTICIPATEINTHE0ROGRAMWITH
OUTHAVINGTOCOMPLETETHEEMPLOYEEPHASE�v



-R� "ROKAW CONTINUES HIS OPENING
STATEMENTBYSPECIFYING INNOUNCERTAIN
TERMS� SEVERAL KEY ISSUES TO WHICH !LL
STATEMUSTADHERE�

h(OWEVER� THE CONTRACTS WILL STIPULATE
THATAGENTS IN THE )#PHASEWILL BE FREE OF
)#�SDIRECTION� SUPERVISIONANDCONTROLAND
PERMITTED TOPERFORMTHEIR SERVICES INVIR
TUALLY ANY MANNER THEY DEEM APPROPRIATE�
4HEYWILLALSOBEALLOWEDTOWORKFOROTHER
COMPANIESASLONGASTHEYDONOTSELLINSUR
ANCEPRODUCTSOF)NSURER�SCOMPETITORSWITH
OUT)NSURER�SCONSENT�v

h!GENTS WILL BE FREE TO RUN THEIR AGEN
CIES ACCORDING TO THEIR OWN PROFESSIONAL
JUDGMENT� 4HEY GENERALLY WILL HAVE COM
PLETE CONTROL OVER THEHOURS THEYWORKAND
THEHOURSDURINGWHICHTHEIROFlCESREMAIN
OPEN� .O REPORTS WILL BE REQUIRED OF THE
AGENTSEXCEPTFORREMITTANCEREPORTSUSEDTO
TRANSMITPREMIUMSANDOTHERFUNDSTHEYRE
CEIVETHATBELONGTO)NSURER�)NSURERWILLNOT
IMPOSE MINIMUM PRODUCTION REQUIREMENTS
ONTHEAGENTSDURINGTHE)#PHASE�v

h)NTHE)#PHASEAGENTCONTRACTSWILLNOT
BETERMINABLEATWILL�v

)NTENDEDTOLEAVENODOUBTASTOTHE
RULING� THE BODY OF THE 0,2 REINFORCES
SEVERALASPECTSOFTHEINTRODUCTION�%ACH
OFTHESEKEYISSUESISABENCHMARKTESTFOR
INDEPENDENTCONTRACTORS�+EEPINMIND�
ITISNOTNECESSARYFORACOMPANYTOACTU
ALLYEXERTCONTROLOREMPLOYTHEUSEOFALL
OF THEELEMENTS LISTEDBELOW�!CCORDING

TOTHE)23�ITISOFTENSUFlCIENTTHATONLY
ONE ELEMENT IS PRESENT� 'OING FURTHER�
THE)23STATESTHATEVENIFTHEhPOSSIBIL
ITYvOFCONTROLEXISTS�ITCOULDBEGROUNDS
FORAN)23CHALLENGE�

4OMAKETHEFOLLOWINGEXCERPTSFROM
0RIVATE,ETTER2ULING��������EASIERTO
UNDERSTAND� REMEMBER TO SUBSTITUTE THE
NAMEOFTHEINSURANCECOMPANYEACHTIME
YOUENCOUNTERh;REDACTED=vINTHETEXT�

h(OURS� ;REDACTED= !GENTS WILL HAVE COM
PLETE CONTROL OVER THE HOURS WHICH THEY WORK
ANDTHEHOURSDURINGWHICHTHEIR;REDACTED=OF
lCESAREKEPTOPENTOTHEPUBLICFORBUSINESS�4HEY
WILL�HOWEVER�BEREQUIREDTOREMAINhACTIVELY
INVOLVEDvINTHEOPERATIONSOFTHEIROFlCES�v

#LEARLY� !LLSTATE AGENTS DO NOT HAVE
THEFREEDOMSDESCRIBEDBYTHE)23ABOVE�
!GENTSAREREQUIREDTOADHERETOCOMPA
NYVACATIONSCHEDULESANDTOKEEPTHEIR
OFlCESOPENAMINIMUMOF��HOURSPER
WEEK�!DDITIONALLY�AGENTSAREMANDATED
TOhCALLFORWARDvTHEIROFlCEPHONESAFTER
���� 0-� THEREBY ESTABLISHING A MINI
MUM DAILY WORK SCHEDULE� !GENTS WHO
DON�TFORWARDTHEIRCALLSAREREPRIMANDED
ANDWARNEDTHATFURTHERNONCOMPLIANCE
COULD hJEOPARDIZEv THEIR RELATIONSHIP
WITH !LLSTATE� 4O MAKE MATTERS WORSE�
THECOMPANYISNOWCONTROLLINGTHEmOW
OF INFORMATION AGENTS RECEIVE VIA THEIR
ALLSTATE�COMEMAILADDRESSESBYBLOCKING
CERTAINNEWSLETTERSANDOTHERCORRESPON
DENCEFROM.!0!!�

h3UPERVISION�!SNOTEDABOVE�THEPRIN
CIPAL PURPOSE OF THE ;REDACTED= !GENT PRO
GRAM IS TO PROVIDE INCREASED INCENTIVES TO
;REDACTED=AGENTSBYALLOWINGTHEMTOOPER
ATEASENTREPRENEURS�!CCORDINGLY�;REDACTED=
!GENTS WILL BE FREE TO RUN THEIR AGENCIES
ACCORDING TO THEIR OWN PROFESSIONAL JUDG
MENT�!NEWMANAGEMENTPOSITIONWILLBE
ESTABLISHEDTOCOORDINATETHEPROGRAM�4HESE
MANAGERSWILLBEAVAILABLETOTHE;REDACTED=
!GENTS AS A RESOURCE FOR CONSULTATION AND
ADVICE DURING THE INDEPENDENT CONTRACTOR
PHASE OF THE PROGRAM� BUT THE ;REDACTED=
!GENTS WILL NOT BE REQUIRED TO FOLLOW ANY
ADVICEWHICHMAYBEGIVEN�

2EPORTS�.OREPORTSOFANYKINDWILLBE
REQUIRED OR EXPECTED OF ;REDACTED= !GENTS
DURINGTHEINDEPENDENTCONTRACTORPHASEOF
THE PROGRAM� EXCEPT FOR REMITTANCE REPORTS
USEDTOTRANSMITPREMIUMSANDOTHERFUNDS
RECEIVEDBYTHEAGENTSWHICHBELONGTO;RE
DACTED=�v

)T IS IMPORTANTTONOTETHATNOTONLY
DO !LLSTATE MANAGERS GIVE ADVICE TO
THEIR AGENTS� THEY EXPECT THEM TO FOL
LOW IT� #ASE IN POINT IS THE PLETHORA OF
EMAILSURGINGAGENTSTOCONTACTCUSTOM
ERS ABOUT EVERYTHING FROM LIFE INSUR
ANCE TO h%MERGING "USINESSv PRODUCTS�
-ANAGERSIN&LORIDAANDELSEWHEREHAVE
ORGANIZEDh#ALLA4HONSvFOR LIFE INSUR
ANCE AND HAVE INUNDATED AGENTS WITH
EMAILS SUGGESTING SPECIlC METHODS FOR
SELLING lNANCIAL SERVICE PRODUCTS� 4HEY
HAVEALSOGONETOGREAT LENGTHSTO FORCE
AGENTSTOATTENDMANDATORYMEETINGSTO
INCREASE SALES� )N SOME MARKETS� AGENTS
HAVEBEENGROUPEDINTOh4EAMS�vRECEIVE
PEER STATISTICSANDARE STRONGLYURGED TO
PERFORMTOCOMPANYIMPOSEDSTANDARDS�
!GENTS ARE INUNDATED WITH EMAILS AND
PHONECALLSDETAILINGALLOFTHISANDMORE�
"Y DElNITION� CONSULTATION IS A PROCESS
INITIATED BY THE PERSON OR COMPANY RE
QUIRINGINPUT�5NSOLICITEDVERBALCONTACT�
EMAIL� REGULARMAIL�ANDFAXESCONSTITUTE
SUPERVISION�)NDEPENDENTCONTRACTORSARE
NEITHER MEMBERS OF TEAMS NOR ARE THEY
IN NEED OF SUPERVISION�4HESE ARE MOST
DElNITELYEMPLOYEECONTROLS�

)NANEFFORTTOMANAGEANDCONTROLITS
AGENTS� !LLSTATE PRODUCES DAILY� WEEKLY
AND MONTHLY REPORTS� !ND WHILE MAN
AGEMENT MAINTAINS THAT THE PRIMARY
FUNCTION OF THESE REPORTS IS TO BENElT
AGENTS�THEYAREUSEDEXTENSIVELYBYMAN
AGEMENT TO EVALUATE AGENT SALES PERFOR
MANCE� OVERALL PERFORMANCE� PROGRESS
TOWARDQUOTAS�ADHERENCETOCOMPLIANCE
ISSUESANDMORE�!GENTSWHODON�TMEET
CERTAINCRITERIA�ESPECIALLYWHENTHEYFAIL
TOMEETTHEIRQUOTAS�AREOFTENTIMES IN
TIMIDATEDORTERMINATED�

h3MART 2EPORTSv PROVIDE ACCESS TO
THE#320�2&'�,IST��AND!'9���
REPORTS�%ACHOF THESE REPORTS FURNISHES
COMPANY MANAGERS WITH DETAILED INFOR
MATIONABOUTEACHAGENT�SPERFORMANCE�
4HIS INFORMATION IS THENUSEDAS A TOOL
TOCOMPAREINDIVIDUALRESULTSWITHOTHER
AGENTS� THE RESULTS OF WHICH ARE OFTEN
TIMESUSED TOGOADAGENTS INTOPRODUC
INGMORESALESORTOHARASSORINTIMIDATE
THEM� 4HE COMPANY ALSO USES A REPORT
CALLED 0/3)3 TO DETERMINE AN AGENT�S
SUCCESS IN MEETING ADDITIONAL QUOTAS
RELATEDTO'OOD3TUDENT$ISCOUNTS�!L
TERNATE"INDAND01"CHANGESSUBMIT



TED AS WELL AS "ANKING %XCEPTIONS AND
,EGAL 4RAILING $OCUMENT #OMPLIANCE�
4HEFACTTHAT!LLSTATEPRODUCESTHESEAND
OTHERREPORTS FORAGENTS ISUNIMPORTANT�
!LLSTATEMAYBEENTITLEDTOGATHERALLTHE
INFORMATIONITWISHES�IT JUSTCAN�TUSEIT
PUNITIVELYAGAINST THEAGENTAS IT RELATES
TOQUOTASANDANNUALREVIEWS�

h1UOTAS��REDACTED	WILLNOTIMPOSEANY
MINIMUM PRODUCTION REQUIREMENTS ON �RE
DACTED	!GENTSDURINGTHEINDEPENDENTCON
TRACTORPHASEOFTHEPROGRAM�v

4HIS AREA OF CONTROL IS PERHAPS NOT
ONLYTHEEASIESTTOIDENTIFY�ITISALSOTHE
MOST CONTENTIOUS� !LLSTATE HAS IMPLE
MENTEDAQUOTASYSTEMITCALLSh%XPECTED
2ESULTS�v4HESEQUOTASAREEVERCHANGING
AND HAVE BEEN USED TO TERMINATE CON
TRACTSFORhFAILURETOMEET%XPECTED2E
SULTS�v!LLSTATECANNOTEQUIVOCATEONTHIS
VIOLATIONOF)23RULESANYMORETHANANY
OF THE OTHERS� AND HAS RECENTLY EMBED
DED THISQUOTA REQUIREMENT INTO ANOTH
ER� MORE COMPLEX AGENT CONTROL SYSTEM
CALLED2&'�OR2ESOURCESFOR'ROWTH�

7HEREAS AN INDEPENDENT CONTRACTOR
PROVIDES A SINGLE PURPOSEFUL SERVICE FOR
HISBENEFACTOR�ANDMAYNOTBEDIRECTED�
!LLSTATEAGENTSPROVIDETHEIRSERVICESONE
POLICYATATIME�4HEFOLLOWINGDESCRIP
TIONCANBEFOUNDUNDERTHEHEADINGh)N
DEPENDENT#ONTRACTORvINTHESMALLBUSI
NESSSECTIONONTHE)237EBSITE�WWW�
IRS�GOV	� h4HE GENERAL RULE IS THAT AN
INDIVIDUAL IS AN INDEPENDENT CONTRACTOR
IFYOU�THEPERSONFORWHOMTHESERVICES
AREPERFORMED�HAVETHERIGHTTOCONTROL
ORDIRECTONLYTHERESULTOFTHEWORKAND
NOTTHEMEANSANDMETHODSOFACCOM
PLISHINGTHERESULT�v

!N !LLSTATE AGENT�S WORK CONSISTS OF
THESINGULAREVENTOFWRITINGASINGLEIN
SURANCEPOLICY�!GENTSMUSTCOMPLETETHE
SALETOALEVELOFQUALITYhEXPECTEDvBY!LL
STATEANDTOADHERETOUNDERWRITINGSTAN
DARDSSUPPLIEDBYTHEM�4HISMEANSTHEY
MUSTUSE!LLSTATEAPPROVEDUNDERWRITING
GUIDELINES AND COMPLETE THEIR WORK TASK
INAPROFESSIONALANDETHICALMANNER�

!N !LLSTATE AGENT�S WORK IS NOT THE
ACCUMULATIONOFASERIESOFEVENTS�ORTHE
COMPILATIONOFASERIESOFEVENTS�SUCHAS
SELLING ENOUGH POLICIES TO MEET A YEAR
LONGQUOTA�4HEREFORE�!LLSTATEONLYHAS
THERIGHTTODIRECTTHEQUALITYOFTHESALE
VIA ITS UNDERWRITING GUIDELINES� THEREBY

INSTITUTING AN hEXPECTED RESULTv WHICH
CAN ONLY BE MEASURED ONE POLICY AT A
TIME�!LLSTATECANNOTCOMBINEINDIVIDUAL
SALESEVENTSINTOACONNECTEDWORKPACK
AGE�%ACH SALEMUST STAND ALONE�(OW
EVER�!LLSTATEAGENTSHAVESEENlRSTHAND
HOWTHECOMPANYHASCAPRICIOUSLYRIDDEN
ROUGHSHODOVERTHEPRECEPTSTHATDElNE
THEIRINDEPENDENTCONTRACTORSTATUS�*UST
IN THE PAST TWELVE MONTHS HUNDREDS� IF
NOT THOUSANDS OF !LLSTATE AGENTS HAVE
RECEIVED LETTERS WARNING THEM TO MAKE
THEIRQUOTASORELSE�

7HILE SOME MANAGERS AVOID TALKING
ABOUTQUOTASDURINGTHEYEAR�THEYOPENLY
AND AGGRESSIVELY DO SO DURING THE h&ALL
,IFE0ROMOTION�v#OINCIDINGWITHTHETER
MINUSOFTHESALESYEAR�THISSALESCONTEST
ALLOWSMANAGERSTHEOPPORTUNITYTOSEND
AGENTSTHREATENINGLETTERSTHATDETAILTHEIR
PERFORMANCE SHORTCOMINGS AND REMINDS
THEM THAT THEY ARE STILL hRESPONSIBLEv FOR
MEETINGTHEIR%XPECTED2ESULTS�QUOTAS	�

4HE OPENING OF THIS ARTICLE CITES A
FUNDAMENTALDECISIONTHATEVERYCOMPA
NYFACESWHENHIRINGAWORKFORCE�/NCE
ACOMPANYMAKESADECISIONTOHIRE IN
DEPENDENT CONTRACTORS� IT FOREVER RELIN
QUISHESADElNEDAMOUNTOFCONTROL�)23
RULES�ASCITEDIN!LLSTATE�S0,2�EXPLAIN
WHATCONSTITUTESCONTROLFORANYCOMPA
NY�NOT JUST!LLSTATE�2EGARDLESSOFHOW
!LLSTATERESPONDSTOTHISARTICLE�THE)23
RULING APPLIES TO ANY AND ALL INSURANCE
COMPANIES USING INDEPENDENT CONTRAC
TORS�4HERULESDONOTCHANGEJUSTBECAUSE
ADIFFERENTNAMEMIGHTBEPOSITIONEDIN
THEHEADER�4HEFOLLOWINGEXCERPTSFROM
THE!LLSTATE0,2LISTSSEVERALFACTORSTHE
)23USESTODETERMINEIFAWORKER ISAN
EMPLOYEE OR INDEPENDENT CONTRACTOR�
%VENABRIEFEXAMINATIONWILLREVEALTHAT
!LLSTATEAGENTSAREMISCLASSIlED�

h&ACTORS TAKEN INTO CONSIDERATION BY
THE COURTS AND 3ERVICE WHEN DETERMINING
WHETHER THE REQUISITE CONTROL EXISTS WHICH
ARERELEVANTTOTHEPRESENTSITUATIONINCLUDE
THEFOLLOWING�

4RAINING�4HERIGHTONTHEPARTOFTHEIN
SURERTOTRAINTHEAGENTSHOWSCONTROL��-&!
-UTUAL )NSURANCE #OMPANY V� 5NITED
3TATES����&��D����7�$�-O�����		

(OURS�4HERIGHTONTHEPARTOFTHEIN
SURERTOREQUIRETHEAGENTTOWORKFULLTIME
ORASETNUMBEROFHOURSSHOWSCONTROL��2EV�
2UL������������#�"����	

3UPERVISION� 4HE RIGHT ON THE PART OF
THEINSURERTOSUPERVISEANDDIRECTTHEAGENT
ASTOTHETIME�PLACEANDMANNEROFSELLING
INSURANCESHOWSCONTROL��+ERSHNERV�#OM
MISSIONER���4�#���������		

2EPORTS�4HERIGHTONTHEPARTOFTHEIN
SURERTOREQUIRETHEAGENTTOSUBMITDETAILED
REPORTS REmECTING HIS OR HER SALES ACTIVITIES
SHOWSCONTROL��2EV�2UL������������
#�"���	

-ANDATORY !TTENDANCE AT -EETINGS�
4HE RIGHT ON THEPART OF THE INSURER TO RE
QUIRETHEAGENTTOATTENDSCHEDULEDMEETINGS
SHOWSCONTROL��%LLISONV�#OMMISSIONER���
4�#���������		

1UOTAS� 4HE RIGHT ON THE PART OF THE
INSURER TO IMPOSE SALESQUOTASONTHEAGENT
SHOWSCONTROL��:IPSERV�%WING����&��D
�����ND#IR�����		

$ISCHARGE�4HERIGHTONTHEPARTOFTHEIN
SURERTODISCHARGETHEAGENTATWILLSHOWSCON
TROL��2EV�2UL������������#�"����	

/BVIOUSLYTHEMORECONTROLFACTORSWHICH
AREPRESENTINARELATIONSHIP�THEMORELIKELY
THE AGENT WILL BE TREATED AS AN EMPLOYEE�
RATHERTHANANINDEPENDENTCONTRACTOR�v

,IKELY� SOME READERS ARE INCREDULOUS
OVERWHYALARGECORPORATIONSUCHAS!LL
STATEWOULDACTCOUNTER TOANEXTREMELY
DETAILED RULING IN RESPONSE TO A 0,2 IT
SOUGHTFROMTHE)23�3PECULATIONWOULD
RANGEFROMINNOCENTMISCOMMUNICATION
TOOUTRIGHTmAUNTINGOFTHELAW�&OR&E
D%X�ITCLEARLYCENTEREDONLOWERINGOP
ERATIONALCOSTSINORDERTOGAINACOMPET
ITIVE EDGE� 4HE INDEPENDENT CONTRACTOR
DRIVERS� ON THE OTHER HAND� WOULD THEN
BE SADDLED WITH OPERATIONAL COSTS AND
HAVENOBENElTSWHILETHECOMPANYSTILL
TREATEDTHEMLIKEEMPLOYEES�

%ITHER&ED%XFAILEDTORECOGNIZETHE
SEVERITY OF ITS CONTROL OVER ITS 'ROUND
AND(OME$ELIVERYDRIVERSORITlGURED
ITWOULDCAPITALIZEONTHEDRIVERS�NAIVE
T£�"UTIFITTHOUGHTTHEDRIVERSWOULDN�T
KNOWANYBETTER�ITWASDEADWRONG�)N
DEED� THE DRIVERS DID RECOGNIZE IT AND
WERE ABLE TO ORGANIZE WITH LEGAL AND



UNION REPRESENTATION� &OR ITS PART� THE
)23MAKESNODISTINCTIONFORTHEREASON
OF THEACTIVITY� IT SIMPLYREQUIRESADHER
ENCETOTHELAW�

)T WOULD SEEM THAT !LLSTATE AGENTS
WERENEVERINTENDEDTOBEALLOWEDTOBE
TRULY INDEPENDENT� &ROM THE BEGINNING
OF THE TRANSITION PROCESS� THE COMPANY
INCORPORATED AN OPENENDED UNILATERAL
CONTRACTWITHAhSUPPLEMENTvTHATCOULD
BEALTEREDWITHLITTLEORNONOTICE�-UCH
LIKEWITH&ED%X�SDRIVERS�!LLSTATE�SMO
TIVATIONFORITSCONVERSIONFROMEMPLOY
EES TO INDEPENDENT CONTRACTOR AGENTS IS
MULTIFACETED�4HElNALIMPETUSFOR!LL
STATECONVERTINGITSEMPLOYEEAGENTSWAS
LIKELYDUETOACOMBINATIONOFPOTENTIAL
INROADSBY ITSCOMPETITIONANDMULTIPLE
LAWSUITSRELATINGTOTHETAXSTATUSOFEM
PLOYEEAGENTS�MANYOFWHOMWERElLING
3CHEDULE#�SWITHTHEIRTAXRETURNS�

4HENRECENTLYHIREDPRESIDENT%D,ID
DY HAD PREVIEWED HIS MANAGEMENT STYLE
AT3EARSWHENHETERMINATEDTENUREDEM
PLOYEESANDHIREDTHEMBACKASPARTTIM
ERS�4HISMOVEALONESAVED3EARSMILLIONS
OF DOLLARS IN HEALTH INSURANCE� PENSIONS�
���KPLANSANDASSOCIATEDEMPLOYEEPERKS�
-R�,IDDYCHOSETODUPLICATEHISPRIOREF
FORTSAT3EARSANDROLLEDOUTANEMPLOYEE
TOINDEPENDENTCONTRACTORCONVERSIONJUST
ASSOONASHECOULD�

7HILETHISMOVEASSUREDSHAREHOLDERS
OFALEANEROVERHEAD�ITLEFTSOME!LLSTATE
MANAGERSWITHDOUBTSABOUTTHEEFlCACYOF
THISNEWAGENCYMODEL�#LEARLY�THECOM
PANYDIDNOTWANT������NEWLYMINTED
INDEPENDENT CONTRACTOR AGENTS RUNNING
AMOK�%D,IDDYWAS CONlDENT THEOUT
COME WOULD BE OTHERWISE AND FOR GOOD
REASON�0ERHAPSHEWASCUNNINGENOUGHTO
UNDERSTANDTHATHECOULDULTIMATELYKEEP
EMPLOYEELIKECONTROLSINPLACEBYRETAIN
INGTHECOMPANY�SHUGEARSENALOFMANAG
ERSTOADMINISTERTHECOMPANY�SEDICTS�)F
THATWASTHECASE�HESUCCEEDED�

5LTIMATELY THEREFORE� ONE MUST AS
SUME IT IS THE OVERWHELMING NECESSITY
FORCONTROLTHATOVERCAME!LLSTATE�SCOR
PORATE SENSIBILITIES� "ECAUSE THE AGENT
EMPLOYEES� CONTROLSWERE SODEEPLYEM
BEDDED� THE COMPANY HAD NO DESIRE TO
CONVERT ITS LONGSTANDINGCORPORATECUL
TURE TO ACCOMMODATE AN INDEPENDENT
CONTRACTORMODEL�!LSOENDEMICTO!LL
STATE�SQUANDARYISITSFRIGHTENINGLYSHORT

HIRING PROCESS AND A CERTAIN FEAR THAT A
NEWLYHIREDAGENTMIGHTNOTBECAPABLE
OF LIVINGUP TO ITS EXPECTATIONS�!S EM
PLOYEES�AGENTSCANBEEASILY TERMINATED
FORFAILURETOPERFORM�!S)23APPROVED
INDEPENDENT CONTRACTORS� A DIFFERENT SET
OFSTANDARDSFOREXPECTATIONSANDTERMI
NATIONPROCESSESPRECLUDES!LLSTATE�SPRE
VIOUS MANAGEMENT STYLE� !DDITIONALLY�
!LLSTATENEVERFULLYTRANSITIONEDITSMAN
AGERSAWAYFROMTHEIRHANDSON�CONTROL
LING STYLE OF MANAGEMENT� 3IMPLY PUT�

!LLSTATEWASMANDATEDTOCHANGE�BUTIT
COULDNEVERABANDONWHATFORTHEMWAS
THEONLYTHINGITKNEW�!NDASOFTODAY�
MANAGERSAREEVENMOREBRAZEN�

5NDERSTANDINGTHATTHEREISAPROBLEM
ISPARTOFIMPLEMENTINGASOLUTION�,IKE
LY� THERE ARE MEMBERS OF !LLSTATE MAN
AGEMENT SHAKING THEIR HEADS IN DENIAL
OVERTHISARTICLE�!NDJUSTASSURELY�THERE
AREAGENTSWHOMAYDOUBTTHEEXTENTOF



THEPROBLEM�-AKENOMISTAKEABOUTIT�
THELEVELOFCONTROL&ED%XEXERTSOVERITS
DRIVERSISAPALESHADEOFGRAYCOMPARED
TOCONTROLS!LLSTATEEXERTSOVERITSAGENTS�
&ED%XDRIVERSHAVETHEIRISSUESTOBECER
TAIN�"UTVIRTUALLYEVERYASPECTOFAN!LL
STATEAGENT�SJOBHASBEENCONVERTEDBACK
TOTHEDAYSOFEMPLOYEESTATUS�#ERTAINLY
THE)23WILLBEEVALUATINGMANYCORPO
RATIONS IN THE COMING MONTHS� !LLSTATE
INCLUDED�!LLSTATEAGENTSCANBECOMEIN
VOLVED BY SIMPLY RETAINING EMAILS FROM
MANAGERS� !GENTS SHOULD BECOME MORE
INFORMED BY REVIEWING THE )23 GUIDE
LINESFOR INDEPENDENTCONTRACTORS�&ROM
ANON!LLSTATE COMPUTER� AGENTS CANDO
A '//',% SEARCH ON SUCH TOPICS AS
h)23lNES&ED%Xv�h&ED%XDRIVERS�LAW
SUITvANDh)23INDEPENDENTCONTRACTOR�v
3UCHSEARCHESWILLYIELDA LARGEAMOUNT
OF INFORMATION� .ATURALLY� THE COMPANY
WOULDPREFERTHATAGENTSDON�TSEEIT�"UT
ASALWAYS�KNOWLEDGEISPOWER�5SEIT�

!GENTS SHOULD DEMAND A TRUE INDE
PENDENT CONTRACTOR AGREEMENT LIKE THE
3TATE &ARM CONTRACT� 4HEIR CONTRACT IS
BILATERAL�STAPLED�DEVOIDOFQUOTAS�OFlCE
HOURREQUIREMENTSANDCONFORMSTO)23

STANDARDS�5NLESSANDUNTILTHEUNILATERAL
CONTRACTISELIMINATED�AGENTSWILLNOTBE
TRULYINDEPENDENT�!GENTSMAYALSOWISH
TOCONTACTTHE)23ONTHEIROWN�/NTHE
STATE LEVEL� AGENTS CAN INQUIRE WITH THE
ATTORNEY GENERAL�S OFlCE TODETERMINE IF
THEREARESPECIALRULESORLAWSPERTAINING
TO INDEPENDENT CONTRACTORS AND IF THEIR
STATEUSESTHE1UESTIONABLE%MPLOYMENT
4AX0RACTICE�1%40	�

0URSUING A LEGAL REMEDY IS NEVER
EASY�BUTITISAPROCESSTHATCANBEWON�
)F ENOUGH PRESSURE IS BROUGHT TO BEAR�
IF ENOUGH LIGHT IS SHED ON THIS ISSUE� IF
ENOUGHAGENTSSTANDUPFORTHEIRRIGHTS�
THEN CHANGE CAN OCCUR� !BOVE ALL ELSE�
AGENTS NEED TO COMMUNICATE WITH ONE
ANOTHER� SHARE EXPERIENCES� SHARE INFOR
MATION� AND DOCUMENT EVERYTHING !LL
STATEMANAGEMENTSENDSTOTHEM�

)N ORDER TO BE INDEPENDENT� AGENTS
MUSTACT INDEPENDENTANDBE TREATEDAS
INDEPENDENT� 4HE NEXT TIME YOU GET A
WARNING LETTER�OR THENEXT TIMEAMAN
AGEREMAILSYOUABOUTYOURYEARTODATE
PERFORMANCE�REMEMBERTHATYOUARENOT
INDEPENDENT�4HENEXTTIMEYOUSITDOWN
FOR YOUR ANNUAL REVIEW� OR GET AN EMAIL

REMINDINGYOUTHATYOUMUSTKEEPYOUR
OFlCE OPEN THE DAY AFTER4HANKSGIVING
OR ON #HRISTMAS %VE� OR GET AN EMAIL
REMINDINGYOU TO FORWARDYOURPHONES�
YOUARENOTINDEPENDENT�

)NDEPENDENTCONTRACTORSDONOTHAVE
MANDATEDOFlCEHOURS�QUOTAS�ORMAN
DATORYSALESMEETINGS�)NDEPENDENTCON
TRACTORSARENOTGROUPEDINTOTEAMS�AND
DONOTHAVETOSELLINSURANCEPRODUCTSIN
ORDERTOHELPMANAGERSMAKEBONUSES�

)NCONCLUSION�)LEAVEYOUWITHAlNAL
DIRECTQUOTEFROMTHE)230RIVATE,ETTER
2ULINGTO!LLSTATE�

h0ART)6
!PPLICATION OF THE ,AW TO THE �REDACTED	
!GENT0ROGRAM
)NCONTRAST��REDACTED	!GENTS INTHEINDE
PENDENT CONTRACTOR PHASE OF THE PROGRAM
WILLNOTBESUBJECTTO�REDACTED	SUPERVISION
ORREVIEW�NORWILLTHEYBEREQUIREDTOFOL
LOW �REDACTED	 INSTRUCTIONS� ATTEND MEET
INGSORMEETANYQUOTAS�2ATHER�THEDETAILS
OFTHEIRDAILYACTIVITIESWILLBELEFTENTIRELY
WITHIN THE SCOPE OF THEIR OWN PROFESSIONAL
JUDGMENTAFACTORCRUCIALTOTHElNDINGOF
ANINDEPENDENTCONTRACTORSTATUS�v


